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INTRODUCTION. 


SECTION      L 

Of  the  JurifdiBion  of  the  Houfe  of  Com-^ 
mons  in  the  Trial  of  Controverted  Elec^ 
tions. 

THE  particular  conftitution  of  the 
great  legiflative  Council  of  this- 
country,  before  the  Norman  invafion,  con^ 
tinues  to  be  a  matter  of  much  obfcurity*- 
After  the  laborious  enquiries  of  karned 
men,  and  the  more  penetrating  refearchesr 
of  zeal  and  party,  we  feem  to  be  ftill 
only  poffeffed  of  probable  and  conjedural 
evidence,  that  the  Commons  had  then  a 
^.ihare  in  the  legiflature.  Of  the  mode  in? 
which  they  may  have  exercifed  their  le- 
giflative powers,  we  are,  I  believe,  alto-* 
gether  ignorant. 

Vol.  I.  B  Whate^vej' 
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Whatever  reafon  we  may  have  to  con- 
clude, that  the  Saxon,  and  Danifli  inva- 
ders of  this  ifland,  brought  with  them  the 
rudiments  of  the  feudal  government,- 
v^'hich  were  common  to  all  the  migrating 
tribes  of  the  North,  yet  it  is  certain,  that 
thofe  rude  warriours  were  unacquainted 
with  the  numerous  refinements,  which 
were,  afterwards,  confidered  as  of  the  very 
effence  of  that  form  of  polity  ;  fuch  as 
the  law  of  guardianfhip,  marriage,  reliefs, 
and  primer  feifin.  Thefe  were  the  inven- 
tion of  fubtle  lawyers  and  politicians, 
and,  as  it  were,  the  offspring  of  riper 
years  ;  which  is  evident  from  this  confi- 
deration,  among  many  others,  that  they 
all  depend  upon  the  tranfmifTible,  here- 
ditary nature  of  fiefs  ;  a  quality  they  did 
not  acquire^  till  about  a  century  before 
the  Conquell  (A). 

It  is  probable,  that  fomc  of  the  later 
Saxon  monarchs  introduced,  in  part,  into 
England,  the  changes  which  had  taken 
place  on  the  continent ;  particularly  Ed- 
ward the  Cpnfeflbr  ;  who,  having  received 
his  education  in  Normandy,  was,  all  his 

'    life. 
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life,  attached  to  the  language,  the  man- 
ners, and  the  laws  of  that  country.  But 
it  was  William  the  Conqueror,  and  his 
immediate  fucceflbrs,  who  efiabliflied  the 
feudal  fyflem  univerfally  over  their  new- 
dominions,  with  all  its  complicated  and 
cppreflive  train  of  attendants,  fuch  as  it 
already  exifted  in  their  continental  terri- 
•^  tories. 

During  the  firft  reigns  after  the  Con- 
queft,  the  great  Council  feems  to  have 
been  little  more  than  a  fort  of  royal  court- 
baron,  conlifting  of  the  king's  immediate 
tenants,  in  like  manner  as  the  fultors 
in  the  inferior  courts-baron  were  the  te- 
nants of  the  lords.  Yet,  even  at  that  pe- 
riod, the  Commons  appear  to  have  given 
their  fandlion  to  thofe  general  conftitu- 
tional  afts,  known  under  the  names  of 
the  Great  Charters  of  Henry  I.  Henry  II. 
and  John. 

From  the  end  of  the  reign  of  Henry 
III.  or  rather  from  the  middle  of  that  of 
his  fon,  we  have  authentic  evidence  of 
Parliaments  conftituted  nearly  as  they  are 
at  prefent  ;    compofed    of   three  diPind: 

B  2  branches. 
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branches,  the  King,  Lords,  and  Com- 
mons ;  and  the  third  branch,  from  that*^ 
sera,  has  always  confifted  of  the  repre- 
fentatives  of  the  people,  chofen  by  the 
freehoMers  (B)  of  the  counties,  and  by 
different  clafTes  of  men,  in  the  different 
cities  and  boroughs  of  the  kingdom. 

The  origin  of  that  diverfity  which  we 
obferve  in  the   right  of  voting  for  repre- 
fentatives,  in  different  boroughs,  is  a  fub- 
jeft  of  curious  difqulfition,    but  cannot  bq 
explained  with  any  degree  of  certainty. 
It  may  be  conjedured   that,   in   fome   in- 
ftances,  the  right  was  limited  to  a  parti- 
cular clafs  of  men,  by  the  King's  charter, 
under  which,  the  borough  derived  its  title 
to  fend  members  to  Parliament ;  for  our 
Kings  claimed,  and  excrcifed,  the  preroga- 
tive of  conferring  thiit  important  privilege, 
down  to  the  end  of  the  reign  of  Charles  11. 
(C).    In  other  inftances,  where  the  city  or 
borough  began  to  choofe  members  from 
the  firit  epoch  of  reprelcnfation,   without 
having  received  any  royal  charter  to  re- 
gulate who  fhould  elc£l,  it  is  probable  aU 
ihofc  were  admilied  to  vote,  who  were 
tu  deemed 
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dtemed  capable  of  giving  a  free  fufFragewJ 
Hence  we  find  the  right  of  eledion,  in 
feme  places,  confined  to  particular  mem- 
bers of  the  corporation,  and,  in  others, 
common  to  the  inhabitants  at  large.  In 
fome  cafes,  perhaps,  the  fheriff,  who 
long  exercifed  a  very  great  difcretionary 
authority  as  to  borough-eledions  (D),  pre- 
fcribed  who,  the  perfons  fhould  be  who 
were  to  concur  in  the  choice. 

Be  this,  however,  as  it  may,  for  a  long 
cpurfe  of  years,  few  queftions  arofe  con- 
cerning  contefted   eledions    (E),     There 
were   feldom   competitors  for   an    office, 
which  was  rather  a  burthen  impofed,  than 
a  diftindion    conferred    (F)*     Some   in- 
ftances  of  this  fort  are  to  be  met  with  in 
early  times ;  but,  when  they  did  occur, 
there  was  no  fettled  tribunal  for  their  de- 
cifion.     They  were  determined  fometimes 
in   Weftminfter-hall,    and  fometimes   by 
the  Lords  in  Parliament  (G).    The  Com- 
,  mons  were  n^t,  in  thofe  days,  jealous  of 
the  interference  of  the  Crown,  or  the  Peers. 
ijThe  hiftory  of  England  furniflies  many 
:»ipthejr  .examples,  where  they  appear  to  have 
fj^mD.v  B  3  negleded, 
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neglefted,  or  abandoned,  privileges  of  the 
utmoft  importance.  When  Simon  de  Be- 
reford,  a  commoner,  was,  at  the  fpecial 
inftance  of  the  King,  tried,  and  condemned 
by  the  Peers,  for  high  treafon,  in  the  be- 
ginning of  the  reign  of  Edward  III.  the 
Lords  themfelves  protefted  againft  the  pre- 
cedent ;  thinking  it  beneath  their  dignity, 
to  be  biirthened  with  the  trial  of  crimi- 
nals, who  were  not  of  their  own  degree. 
But  there  is  no  account  of  any  alarm  taken 
by  the  Commons  ;  no  hint  that  they  re- 
garded this  proceeding  as  an  encroach- 
ment upon  their  order,  or  an  infringe- 
ment of  their  rights  (H).  Edward  the 
firft  granted  to  the  People*  (i),  "  that,  if 
*^  they  liRed,  they  fliould  have  the  elec- 
*'  tion  of  their  flierifF,  in  every  fliire  where 
**  the  {hrievalty  was  not  of  fee."  But 
they  valued  this  franchlfe  fo  little,  that 
his  fon,  at  the  particular  requeft  of  the 
people,  rcfumed  it,  and  enacled  (2),  "  that 
*•  flierifFs    fhould    thenceforward   be    af- 

(i)  28  Eclw.  I.  Stat.  iii.  cap.  8.  an.  1300. 
(2)  9  Ldw,  II.  Stat.  ii.  An.  13 15. 

«'  figned 
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>**  figned  by  the  chancellor,  treafurer,  ba- 
.4*  rons  of  the  exchequer,  and  the  juftices.'* 
—Nor  can  this  furprife  us,  when  we  con- 
sider that,  during  the  vigour  of  the  feu- 
dal ariftocracy,  the  People,  finding  them- 
felves  incapable  of  felf- protection,  wer^ 
only  ambitious  of  the  patronage  of  fome 
powerful  baron,  and  were,  in  a  great  mea- 
fure,  Grangers  to  that  fpirit  of  indepen- 
dence, which  is  now  the  charaderiftic  of 
our  conftitution. 

In  the  fucceflion  of  ages,  a  mighty 
change  took  place  in  moil  of  the  feudal 
governments ;  particularly  in  Eagigland. 
The  exorbitant  power  of  the  barona, 
which  the  King's  feeble  and  limited  au- 
thority was  unable  to  controul,  gave  rife 
to  numberlefs  jealouiies  and  civil  wars  ; 
till  a  great  part  of  their  ancient  territories, 
were  either  exhauited  by  the  efforts  they 
made,  or  reciprocally  coniifcated,  by  the 
party  which  chanced,  at  different  times, 
to  prevail.  Many  of  the  mofl  confider- 
able  families  were  entirely  extinguilhed, 
^ither  by  the  fortune  of  w^ar,  or  the  fword 
|of  juftice.;  and,  when  the  .conteft  betweea 
W^-^r'  B  4  the 
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the  two  rcfes  was  finally  terminated  hj 
the  union  of  the  houfes  of  York  and 
Lancafter,  in  the  perfon  of  Henry  Vllt. 
the  flrength,  riches,  and  domains  of  the 
old  rivals  of  the  kingly  power,  had,  in 
^  great  meaiure,  fallen  into  the  hands  of 
the  crown.  The  over-grown  poifeffions 
of  the  remaining  nobility  were  gradually 
fapped,  and  dirninilhed,  by  the  operation 
of  that  policy,  by  which  the  judges,  un- 
der the  cover  of  a  legal  fidion,  had,  in 
effedl,  repealed  the  ftatute  of  entails ;  a 
flatute  extorted  by  the  barons,  from  Ed-r 
ward  I,  with  the  vain  defign  of  perpe- 
tuating their  grandeur  with  their  eftates. 
This  policy  had  been  connived  at  by  Ed- 
ward IV.  and  Henry  VII.  and  foon  re- 
ceived a  parliamentary  fand;ion.  It  was 
the.  original  fource  of  the  independence 
and  riches  of  the  People  ;  who  were  en- 
couraged by  the  firft  princes  of  the  houfc 
pf  Tudor,  as  an  inftrument,  to  aid  them 
in  the  projecfl:  of  annihilating  the  power 
of  the  nobles. 

In  the  mean  time,  learning   and    the 
^rts  were  revived  in  the  Weft ;  the  two 

Jpdic3 
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Indies  were  difcovered  ;  navigation  was 
improved  ;  commerce  cultivated  ;  and 
opulence  univerfally  and  eagerly  purfued. 
The  People  foon  found  themfelves  in  a 
condition  to  acquire  that  property,  which 
common  recoveries  (now  become  the 
law  of  the  land)  enabled  the  nobili- 
ty to  alien.  Riches  naturally  beget  the 
fpirit  of  independence:  but  other  more 
powerful  caufes  now  co-operated  to  the 
fame  efFe£t.  Literature  and  philofophy 
had  enlightened  and  enlarged  the  human 
faculties.  The  follies  of  fuperftition,  and 
the  impofitions  of  prieft-craft,  were  de- 
te£led,  and  attacked  with  fuccefs.  The 
reformation  of  the  church  could  not  take 
place,  without  affeding  the  ftate.  Civil 
liberty  was  as  eagerly  fought  after,  as 
freedom  of  confcience  ;  and  the  Commons 
jpfc  England  felt  and  aflerted  their  im- 
portance. TJie  repreftntatives  of  the 
People  no  longer  conlidered  themfelves  as 
mere  attornies,  or  agents,  paid  by  their 
conftituents,  for  the  fole  purpofes  of  be- 
ftowing.  their  property,  and  of  prefenting 
jheir^hiumble   petitions    for   the    redrefs 

^■,^4  of 
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of  grievances.  They  afl'umed  the  cha,- 
rafter  of  ftatefmen,  politicians,  and  law- 
givers ;  of  truftces  charged  with  the  guar- 
dianfliip  of  the  property,  the  liberty,  and 
the  lives  of  a  great  nation.  A  feat  in 
their  houfe  was  foon  one  of  the  prime  ob* 
jefts  of  ambition.  It  was  a  prize  for 
which  many  contended  at  once.  Conteft- 
ed  and  litigated  eledions,  therefore,  be- 
came daily  more  and  more  frequent. — But 
a  queiiion  now  arofe  concerning  the  judi- 
cature, by  which  they  fhould  be  tried  and 
determined  (I). 

The  Commons  could  no  longer  bear, 
that  the  upper  Houie  fhould  decide  on  the 
right  of  fitting  in  theirs  ;  and  they  were 
equally  unwilling,  that  any  of  the  judges 
of  Weftminfter-hall  fhould  exercife  this 
jurifdi-dion,  being  men,  at  that  time,  ex- 
pofed  to  the  influence  of  the  Crown,  and 
removeable  from  their  places,  if  they 
fhould  be  found  not  fuiliciently  fubfervient 
to  its  commands.  The  chancellor  ad^ 
vanced  a  claim,  founded  on  this  technical 
rcafon,  that  the  parliamentary  writ  iffues 
out  of  chancery,  and  is  returnable  there  (K); 

How- 
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However,  notwithfianding  repeated  at- 
tempts, at  the  end  of  queen  iilizabeth's 
reign,  and  the  beginning  of  James  the 
fird's,  to  draw  this  power  to  the  court  of 
chancery,  the  Commons  were  able  to 
maintain  and  eftablifli  the  exclufive  right 
of  trying  controverted  elections  ;  and  they 
have  enjoyed  that  right,  without  interrup- 
tion, for  near  two  centuries  (K). 

In  the  beginning,  their  determinations 
were  dift  nguifhed  for  their  wifdom,  pu- 
rity, and  juftice.  The  firft  men,  for  ta- 
lents, and  integrity,  were  feleded  from  the 
body  of  theHoufe,  and,  under  the  name  of 
a  committee  of  privileges,  formed  a  court 
lefs  numerous  than  the  whole  Houfe,  and, 
on  that  account,  as  well  as  many  others, 
better  fitted  for  the  attainment  and  dif- 
patch  of  juftice.  It  is  impoffible,  on  this 
occafion,  not  to  mention  a  late  publica- 
tion, which  contains  the  hiftory  of  the 
proceedings  of  one  of  thofe  early  com- 
mittees ( I ),  written  by  the  chairman  who 

(i)  Appointed  Feb.  23,  162!.    Journ.  vol.  i.  p. 
671,  col.  2. 

pre- 
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prefided  in  it.  Whoever  perufes  that  little 
work,  muft  regret  that  it  was  fo  long 
with-held  from  the  prefs  ;  for  it  is  equally 
valuable,  on  account  of  the  admirable  de- 
cifions  it  contains,  and  the  excellent  me- 
thod purfued  by  Glanville  in  reporting 
them. 

This  chaftity  of  decifion,  however, 
was  not  very  durable.  The  united 
flrengthof  the  Crown,  and  People,  having 
fubducd  the  ariftocracy  of  the  Peers,  thofe 
two  remaining  branches  of  the  flatc  began, 
each,  to  aim  at  the  exclufive  poflefTion  of 
the  fovereignty.  This  ftruggle  between 
the  Crown  and  the  People,  was  not  pecu- 
liar to  England.  It  took  place,  nearly  at 
the  fame  time,  in  many  other  countries  of 
Europe ;  particularly  in  France  ;  where  the 
nobles,  after  having  been  equally  formid- 
able, had  been  reduced,  by  very  fimilar 
means,  and  in  the  fame  manner,  as  in 
England.  But  now  the  fuccefs  was  very 
different.  In  France,  the  King  prevailed, 
and  an  abfolute  monarchy  was  eftablifhed* 
In  England,  after  feveral  violent  and  con^ 
vulfive  efforts,  the  Commons  fixed  their 
?.  in- 
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independence,  as  It  were,  on  a  rock;  yet 
ftill  left  the  other  two  great  members  of 
the  ftate,  poffeffed  of  large,  though  limited 
powers,  fo  as  to  blend  the  three  together, 
with  a  harmony  more  perfedt,  than  the 
moft  ingenious  fpeculation  could  in- 
vent, or  the  moft  penetrating  wifdom 
forefee. 

Yet,  even  this  wonderful  fyftem,  like  all 
human  things,  was  liable,  and  has  been 
expofed  to  abufe.  The  Crown,  entrufte4 
with  the  executive  power,  found  it  im- 
poffible  to  carry  on  the  bufinefs  of  go^ 
vernment,  without  a  majority  of  voices  ia 
the  Houfe  of  Commons.  The  rough  at* 
tempts  of  prerogative  had  proved  ineffec- 
tual. The  more  winning,  and  infidious 
arts  of  influence  were  now  pradifed,  with 
better  fuccefs.  The  majority  and  the  mi^ 
nority  in  the  Houfe  of  Commons,  became 
terms  nearly  fynonimous  to  the  friends 
or  opponents  of  government ;  and,  when- 
ever the  party  in  oppofuion  gained  fo  far 
in  numbers  as  to  form  the  majority,  a 
fubverfion  of  the  reigning  miniftry  w^as 
the  immediate  confequence, 
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It  IS  evident  that,  in  this  ftate  of  things. 
It  muft  often  have  been  of  confequence, 
to  thofe  in  adminiftration,  that,  in  litigated 
cafes,  one  of  the  competitors  fhould  fuc- 
ceed,  in  preference  to  the  other.  Eleftion 
caufes  were  now  frequently  tried  at  the 
bar  of  the  Houfe,  and,  when  they  were 
referred  to  the  Committee  of  Eleftions,  the 
refolutions  of  that  Committee  were  to  be 
canvaffed,  and  either  rejedled,  or  confirmed 
by  the  Houfe  (I).  A  majority  there  was 
able  to  determine  any  queftion.  The  op- 
probium  and  guilt  of  partiality  and  in- 
juftice  feemed  to  lofe  their  feverity,  when 
divided  among  fo  great  a  number ;  and 
the  caufe  was  generally  decided,  not  in 
favour  of  the  perfon  who  had  the  merits 
for  him,  but  of  him  who  had  fecured 
the  favour  of  the  minifler. — To  make 
way  for  the  final  determination,  when  the 
right  of  election  in  a  borough  had  been 
claimed  by  different  clafTes  of  men,  it 
was  ncceffary  for  the  houfe,  firfl,  to  de- 
clare in  which  of  the  contending  parties 
the  right,  by  law,  rcfidcd  ;  and,  there  too, 
the  moft  common  rule  was  to  decide,  not 

ac- 
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according  to  the  evidence  of  the  lex  loa\ 
but  in  favour  of  thofe,  who  had  given  their 
voices  to  the  minifterial  candidate. 

This,  in  the  courfe  of  a  few  years,  pro- 
duced a  great, number  of  illegal,  inconfif- 
tent,  and  contradi£tory  decifions.  If  a 
whig  was  a  contending  candidate,  when 
the  whigs  were  in  power,  the  right  of 
eleftion  was  declared  to  be  in  his  friends. 
If,  for  the  fame  borough,  a  new  contefi: 
arofe,  under  a  tory  adminiftration,  and  the 
^tory  candidate  had  the  fuffrages  of  a  clafs 
of  men,  who  had  been  excluded  on  the 
former  occafion,  the  right  of  voting  w^as 
then  beftowed  upon  them  (i).  In  fhort,  to 
bring  in  the  favourite  candidate,  and 
ftrengthen  the  majority,  by  a  new  voice, 
every  fence  of  law,  juftice,  and  even  de- 
cency was  broken  down. 

Several  attempts  were  made,  at  differ- 
ent times,  to  apply  a  remedy  to  this  fcan- 
dalous  and  growing  evil  (L).  Among 
others,  a  ftatute  paffed  in  the  fecond  year 
of  the  late  King  (2),  which  enacted,  that 

(i)  See  the  cafe  of  Bewdley,  cited  infra,  in  the 
cafe  of  Hellefton,  ^rrrr:'  >         ^ 

'    f2)  a  Geo.  II.  cap,  24. 

the 
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the  vlaft  determination  in  the  Houfe  of 
Commons,  fhould  be,  to  all  intents  and  pur- 
pofes,  final,  as  to  the  right  of  eledion.  By 
this  means,  feme  check  was  put  to  the 
glaring  inconfiflency  of  oppofite  determi- 
nations. But  it  was  a  very  inadequate 
cure.  The  fame  grofs  and  avowed  par- 
tiality continued  in  the  trial  of  fa£ts ;  in 
^11  cafes  where  there  was  no  lafl  determina- 
tion of  the  right  of  eleftion;  and  in  ex- 
plaining ambiguous,  or  fuppofed  ambi- 
guous, exprefiions,  in  laft  determinations, 
where  fuch  were  to  be  found. 

At  the  fiime  time,  there  were  other  un- 
avoidable defects  in  this  judicature.  It 
was  too  numerous  for  difpatch;  the  judges 
were  not  upon  oath;  and  they  had  no 
power  of  adminiftering  an  oath  to  the 
witneffes  whom  they  examined.  In  fhort, 
in  a  country  where  juflice  is  difpenfed 
with  a  degree  of  wifdom,  purity,  and  con- 
fiftency,  unparalleled  in  other  ages  or 
nations,  there  exifted  the  moft  imperfeft, 
partial,  and  inconfiftent  tribunal,  which 
perhaps  ever  was  known  iu  any  civilized 
government. 

All 
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All  wife,  and  all  good  men  lamented 
the  Continuance  of  fuch  a  national  re- 
proach; but,  for  a  long  time,  nobody  was 
found,  who,  with  abilities  to  contrive, 
pofleffed  fpirit  and  weight  fufficient  to  carry 
into  execution,  a  plan  for  abolifliing  the 
old,  and  eftabliihing  a  new  judicature ; 
not  liable  to  the  defedts  of  the  former,  but 
analogous,  both  in  its  conftitution  and  chaf- 
tity,  to  the  other  courts  of  juftice.  At 
length,  Mr.  Grenville  imagined,  and  ac- 
compliflied  this  great  work,  though  he 
did  not  live  to  enjoy  the  juft  applaufe, 
which  has,  on  that  account,  been  lavifhed 
on  his  memory.  The  firft  ad:  eftablifh- 
ing  the  prefent  mode  of  trying  contro- 
verted eledions  paffed  in  1770  (i),  (M) 
and  Mr.  Grenville  died  on  the  1 3th  of 
November  of  the  fame  year. 

At  firft,  this  ad  was  only  temporary 
and  limited  to    feven  years.     But,    four 
caufes    having   been   tried  under  it,  the 
juftice  of  the  decifions  (fo  different   from 
former  examples)  rendered  it  almoft  the 

(i)  ic  Geo.  III.  cap.  16. 

G  idol 
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idol  of  the  public;  and  in  1774,  juft  be- 
fore the  laft  general  election,  a  bilt  was 
brought  into  the  Houfe  of  Commons,  and 
pafTed  into  a  law,  which  made  it  perpe- 
tual (i). 

SECTION.      11. 

Of  the  Authority  of  Precedents  in  Cafes  of 
Controverted  EleBions, 

IN  the  end  of  the  year  1774,  in  con- 
fequence  of  the  diffolution  of  Parlia- 
ment,   a    general    eledion    took    place  ; 
which  was  the  firft  fmce  the  ftatute  of  the 
icth  of  George  III.  had  pafTed.    In  confe- 
quence  of  the  contefts  which  always  at- 
tend a  general  ele^^ion,  a  number  of  peti- 
tions   were  prefented    to   the    Houfe  of 
Commons,  in  the  beginning  of  laft  win- 
ter ;  and  they  came,   of  courfe,  to  be  re- 
ferred to  Committees,    chofen  under  that 
ftatute.   It  was  then  very  generally  thrown 
out  in  converi'ation,  by  gentlemen  of  con- 
fidcration,  both    at   the   Bar,  and  in  the 

(i)  14  Geo,  in.  cap.  15. 

Hcufe, 
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Houfe,  that  the  decifions  of  thofe  Com- 
mittees would  probably,  in  the  progrefs  of 
the  feflion,  fix  and  afcertain  many  import- 
ant points  of  eledion  law,  which  had 
continued,  hitherto,  in  a  fluduating  and 
uncertain  ftate.  Influenced  by  the  opi- 
nion of  many  perfons,  on  wbofe  judg- 
ment he  fets  the  higheft  value,  the  Edi:or 
of  the  following  collection  refolved  to  at- 
tend thofe  Committees  very  regularly;  and, 
finding  himfelf  pofTefled  of  fufficient  lei- 
fure  for  that  purpofe,  he  determined  to 
commit  to  writing,  in  as  faithful  and  com- 
plete a  manner  as  he  could,  the  proceed^ 
ings  in  all  the  different  eledion  caufes* 
This  he  hoped  might  be  of  ufe  to  him- 
felf, to  his  friends,  and  perhaps  to  the 
public.  In  the  courfe  of  the  feffion,  how- 
ever, this  hope  was  often  damped,  by  ma- 
ny hints  which  fell,  on  different  occafions, 
from  gentlemen,  in  their  arguments  at  the 
bar,  and  were  adopted  by  others  in  pri- 
vate, and  much  enlarged  upon,  tending 
to  eftablifh  a  dodrine  which  would  have 
rendered    the    labour    of  this    intended 

C  It.  com- 
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corPxpilation  entirely    nugatory   and    ufe- 
lefs. 

This  was  no  other,  than  that  the  pro- 
ceedings and  determinations  of  one  Com- 
mittee cannot,  and  ought  not  to  be  of  any 
authority,  to  bind  any  future  Committee, 
in  the  trial  of  fimilar  queflions  :  in  fhort, 
that  they  are  not  to  be  confidered,  in  any 
rcfpcO:^  as  precedents,  in  the  nature  of  ad- 
judged cafes  in  the  courts  of  lav^^  This 
dodrlne  he  was  unwilling  to  adopt,  not 
merely  becaufe  it  would  have  fruftrated 
what  was  now  become  a  favourite  def^gn, 
but,  he  believes,  for  much  better  reafons. 
He  thought,  that  if  it  prevailed,  it 
would  entirely  defeat  what  he  looks  upon 
to  be,  by  far,  the  moft  important  objedl  of 
the  new  judicature,  and  indeed  of  all  tri- 
bunals of  every  lort ;  in  as  much  as  the  efta- 
blifhment  of  fixed  and  invariable  rules  of 
law,  in  which  every  individual  of  the 
commonwealth  is  interefted,  is  of  more 
ferious  confequencc,  than  the  mere  deci- 
fion  of  a  particular  difpute  between  indi- 
viduals ;   the  main  end  of  all  civil  polity 

being 
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being,  rather  to  prevent  litigation,  than 
to  put  an  end  to  it  when  it  has  arifen.  He 
was  deiirous,  however,  to  examine  upon 
what  foundation  fo  inaufpicious  a  fyftem 
was  built ;  and  the  refult  of  his  reflexions 
on  the  fubjedl  have  been,  that,  to  his  un- 
derftanding,  it  is  ill  fupported  by  reafon, 
and  would  be  highly  inconvenient,  and 
impolitic  in  its  confequences. 

A  Committee  for  trying  controverted 
elections,  differs  in  one  refpefl:  from  moft 
other  courts  of  juftice  in  this  kingdom: 
becaufe  the  members  of  it  unite  in  them 
the  double  capacity  of  judges  and  jury- 
men. They  are  to  enquire  into  fadts,  as 
well  as  to  determine  the  law.  Now,  as  to 
that  part  of  their  proceedings,  which  may 
be  compared  to  a  verdid  at  common  law, 
where  they  declare,  upon  their  oaths, 
what  the  fads  of  the  cafe  are,  I  agree  that 
fuch  declaration  can  have  no  binding  au- 
thority in  other  cafes,  or  in  other  Commit- 
tees. But  neither  can  the  verdid  of  one 
jury  ever  bind  another.  This  is  an  obvi- 
Qus  confequence  of  the  nature  of  the  thing, 
l^e  fads  are  to  be  found  from  the  evi- 
C  3  denc^ 
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dence,  which  is,  and  muft  be  various,  in  . 
every  different  cafe.  Befides,  every  fa6k 
is  a  fpecific,  individual,  diftindt  thing,  dif- 
ferent from  every  other  fatt.  But  the 
evidence  of  the  law  does  not  vary.  It  is, 
or  ought  to  be,  the  fame.  A  rule  of  law 
is  a  general,  abftrad,  permanent  maxim, 
equally  applicable  to  innumerable  indivi- 
dual cafes ;  and  one  court  cannot  declare 
it  to  be  different  from  what  another  court 
has  determined  it  to  be,  without  the  one, 
or  the  other,  being  in  the  wrong. 

It  is  therefore  only  in  the  charadter  of 
judges,  and  as  men  appointed,  upon 
oath,  to  declare  and  expound  the  law  of 
eledtions,  that  I  think  the  members  of 
one  Committee  are  (under  certain  reftric- 
tions)  bound  to  adhere  to  former  decifions 
of  the.  fame  queflions. 

Thofe  who  think  differently,  mufl  build 
their  opinion  upon  one  of  two  grounds  : 
believing,  either,  that  the  reafons,  which 
render  precedents  of  authority  in  the 
Courts  of  Wcftminfler-hall,  will  not  ap- 
ply to  Committees  of  the  Houfe  of  Com- 
mons ;  or  (if  they  fhould  apply),  that  the 

pro- 
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proceedings  and  determinations  of  thofe. 
Committees,  cannot  be  preferved  and  re- 
ported, in  fo  complete  and  authentic  a 
manner,  as  thofe  of  courts  of  law. 

On  the  firft  of  thofe  heads,  it  will  be 
proper  to  examine  what  the  reafons  are, 
which  give  to  precedents  of  cafes  adjudg- 
ed in  the  courts  of  law,  the  authority 
which  they  undoubtedly  poffefs.  ^'  Jf,'^- 
fays  the  Commentator  on  the  Laws  of 
England  ( i ),   '*  it  is  aiked  how  the  gene- 

*  ral  cuftoms  or  maxims,  which  form  the 

*  law  of  the  land,  are  to  be  known,  and 
'  by  whom  their  validity  is  to  be  deter* 
'  mined,  the  anfwer  is,  by  the  judges, 
'  in  the  feveral   courts  of  juftice.     Judi- 

*  cial  decifions  are  the  principal  and  mod 

*  authoritative  evidence,  that  can  be  given, 
*'  of  fuch  a  cuftom  as  fhall  form  part  of 

'  the  common  law.  It  is  therefore  an 
'  eftabliihed  rule  to  abide  by  former  pre- 

*  cedents,  where  the   fame  points  come 

*  again  in  litigation ;  as  well  to  keep  the 
'  fcale  of  juftice   even,  and  not  liable  to 

(i)  Blackft.  Comm.  vol.  i.  p.  69,  410. 

C  4  **  waver 
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^*  waver  with  every  new  judge's  opinion; 
**  as  alfo,  becaufe  the  law,  in  that  cafe> 
'*  being  folemnly  declared  and  determined, 
f*  what  before  was  uncertain,  and,  perhaps, 
**  indifferent,  is  now  become  a  permanent 
^*  rule,  which  it  is  not  in  the  breaft  of  any 
*'  fubfequent  judge  to  alter,  or  vary  from, 
•"  according  to  his  private  fentiments,  he 
**  being  fworn  to  determine,  not  accord- 
*^  ing  to  his  own  private  judgment,  but 
**  according  to  the  known  laws  and  cuf- 
"  toms  of  the  land  ;  not  delegated  to  pro- 
^'  nounce  a  new  law,  but  to  maintain  and 
**  expound  the  old  one." 

Now  does  not  every  one  of  thofe  rea- 
fons  apply,  with  equal  force,  to  courts 
for  trying  controverted  elei^ions?  Do 
they  not  equally  apply  to  all  courts  of  juf- 
tice,  in  every  free  country  ?  They  certainly 
do.  And  why  ?  Becaufe  they  are  found- 
ed, not  on  any  pofitive  regulations  of  the 
courts  of  Weflminfter-hall,  nor  any  ar- 
bitrarv  written  inftituticns,  but  on  the 
univerfal  and  immutable  bafis  of  juftice, 
fenfe,  and  policy.  Indeed,  it  is  an  obferv- 
ation  well  warranted  by  hiftory,   that  juf- 
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tice  -has  -been    impartially,    and   confift- 
jently    adminiftered    in    difFerent    coun- 
tries, and  in  different  tribunals,  in  pro- 
portion to  the  authority  which  has   been 
given   to  former  declfions,    in    the    trial 
of  fubfequent   caufes.     It  is   that  alone, 
which  can  keep  the  fcale  of  juilice  even, 
and  both  prevent  it  from  wavering  with 
the  difFerent  opinions  of  difFerent  judges, 
and  from  rifing  or  falling  with  their  dif- 
ferent  prejudices,   and   biafFes,  either   of 
-  inclination  or  interefl.    Nay,  we  may  go 
farther,  and  fay,   that  it  is  to  that,   more 
than  any  other  caufe,  that   we  owe  the 
admirable  uniform  fyflem   of  law,  which 
diftiriguifhes   the    Englifh  conflitation  •  fo 
much,  from  that  of  mo  ft  other  countries. 
To  attain  the  fame  uniformity  and  confif- 
tency  in  the  law  of  elections,  which  pre- 
vails in  every  other  branch  of  our  law, 
was,  I  am   perfuaded,  one   of  the  great 
objeds    of    the    legiflature,    when    they 
pafFed  the  ftatute  of  the  10th  of  Geo.  ill. 
and  therefore  it  is  to   be  wifhed,  that  ^, 
do£trine  may  never  be  countenanced,  ei- 
jher  by  lawyers,  or  members  of  Parlia- 

ment| 
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ment,  which    v/ould    ^fFedually    deflroy 
that  chief  purpofe  of  the  ftatute. 

But  it  will  be  faid,  that  men  chofen  by 
ballot,  and,  therefore,  many  of  them  un- 
acquainted with  the  law,  cannot  be  com- 
petent judges  of  it,  and  that,  confequently, 
it  would  be  abfurd,  to  give,  to  a  decifion  of 
theirs,  equal  weight  with  a  folemn  deter- 
mination of  a  court  of  common  law, 
compofed  of  men  who  have  the  advan- 
tage of  the  viginti  annorum  luciibrationes^ 
and,  by  their  perfonal  knowledge  of  the 
decifions  of  their  predeceffors,  and  the 
frateritoriim  memoria  eventorum  (i),  are 
enabled  to  declare  what  the  law  is,  an4 
has  been. 

In  anfwer  to  this,  in  the  firft  place, 
fome,  perhaps,  will  think,  that  men  of 
good  fenfe,  whofe  minds  have  been  en- 
larged by  education,  aflifted  by  the  nice 
difcuffion  which  able  Counfel,  oppofed  to 
each  other,  always  give  to  every  litigated 
qucftion,  are  nearly  as  capable  of  deciding 
a  new  point,  as  men  of  more  practice 
and  experience ;  and  that,  with  the  fame 
afliftance,  when  the  point  is  not  new,  they 

(i)   Blackft.  Comm.  loc.  cit. 

will 
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will  have  the  precedents  laid  before  them  ; 
and  will  then,  in  like  manner,  be  equally- 
capable  of  fquaring  their's  with  the  for- 
mer determinations.  In  the  mean  time, 
if  the  defign  of  the  prefent  imperfect  un- 
dertaking Ihould  ftimulate  others,  more 
able  than  I  am,  to  continue  to  report 
the  decifions  of  fucceeding  Committees, 
future  Committee-men  will  have  them- 
felves  to  blame,  if  they  are  not  acquainted 
with  them.  Young  members  will  recur 
to  the  experience  of  the  old  ;  and  every 
general  election  will  produce  a  fort  of 
public  fchool  of  eleflion  law,  where  they 
may,  by  degrees,  become  poffefled  of  the 
frateritorum  memoria  e*ventornm,  as  much 
as  the  judges  of  Weftminfter-hall. 

In  the  fecond  place,  it  is  to  be  confi- 
dered,  that  many  points  are,  as  to  the 
public,  indifferent  in  themfelves,  and, 
therefore,  it  is  not  of  much  confequence 
how  they  are  at  firft  decided,  though  it  is 
of  the  utmoft  confequence ;  once  they  are 
decided,  not  to  alter  them.  In  Weftmin- 
fter-hall, the  judges  have  been  fo  fenfible 
of  this,  that,  when  points  have  been  de- 
termined, 
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termined,  in  times  lefs  enlightened,  or  by- 
judges  of  lefs  liberal  minds,  than  their 
own,  in  a  manner  which  they  have 
thought  unreafonable,  yet,  becaufe  they 
were  fo  determined,  they  have  held  them- 
felves  concluded,  and  bound  by  them. 
To  illuftrate  this,  I  will  mention  two  re- 
markable inftances. 

At  a  very  early  period,  the  following 
rule  was  eftablifhed  by  the  courts  of 
law  (i),  "  That,  when  in  any  deed,  con- 
"  veyancc,  or  fettlement  (and  foon  after 
•^  the  ftatute  of  wills,  it  was  extended  to 
'*  them  (2)  an  eftate  is  given  to  a  perfon 
*'  for  Ijfey  and  in  the  fame  inftrument,  the 
**  remainder,  after  the  determination  of 
*'  fuch  life-eftate,  is  limited  to  the  heirs 
**  of  his  body,  or  to  his  heirs  for  ever, 
**  he  fhail  be  held  to  gain  by  fuch  deed 
*'  (or  will)  an  eftate  in  tail  or  in  fee." 

It  is  agreed,  that  this  rule  was  founded 
on  a  diredl  violation  of  the  intention  of 
the   parties  ;    which   is  the  general  and 


(i)  Co.  Rep.  I.  p.  104.  a. 
(^)  Co.  Rep.  L  p.  66.  b. 
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moft   rational  guide,  in  the  conftrudioa^' 
of  legal    inftruments  ;  it  is  agreed,  that^^ 
the   reafons    for  eftablifliing  fuch  a  rule'^ 
were  oppreffive  at  fir  ft ;  being  contrived 
to  fecure  to  the  lords,  the  reliefs  and  other 
fruits  of  tenure,  which  accrued,  when  an 
heir  fiicceeded  to  his  anceftor  by  defcent, 
and  which  he  would  not  have  been  liable 
to,  if  his  father  by  a  limitation,  fuch  as 
has  been  defcribed,  could  have  given  him 
his  eftate  by  purchafcy  or,  in  other  words, 
have  conveyed  it  to  him  by  a  fpecific  in- 
firument,  inftead  of  fuffering  it  to  fall  to 
him  by  the  operation  of  the  law  of  fuc- 
ceffion  ;   and  it  is  alfo  agreed,  that  fuch 
reafons   no  longer  exift  :   yet,  after    all, 
fuch  is  the  weight  of  precedent  with  the 
fages  of  the  law,  that  in  many  late  cafes, 
they  have,  after   the   moft  folemn  argur*' 
ment   and  deliberation,   determined,  that 
they  cannot  overturn  the  rule,  or  alter  it. 
The  other  inftance  is  equally   remark-"'' 
able.    By  a  ftatute  of  Queen  Elizabeth  ( \)\ 
certain   ecclefiaftical    leafes   can  only  be 

(i)  13  Eli?,  cap.  10.  '"^  ^^^ 

made 


u 


JO       INTRODUCTION. 

made  for  twenty-one  years,  or  three  lives, 
from  the  time  of  making  them  :  if  for  a 
longer  term,  they  are  void.  Not  long 
after  this  law  paffed,  it  was  adjudged  (i), 
that  if  a  perfon  empowered  to  make  leafes 
under  the  flatute,  fhould  grant  one  to 
commence  from  the  day  of  the  date,  and 
Ihould  deliver  the  leafe  on  the  day  of  the 
date  (which  would  therefore  be  the  time 
of  making  it)  fuch  leafe  w^ould  be  void ; 
for  ^^  from  the  day  of  the  date^^  was  held 
to  be  exclufveoixhdit.  day  ;  and  confequent- 
ly  the  leafe  was  for  more  than  twenty- 
one  years,  from  the  time  of  making  it, 
and  contrary  to  the  power  given  by  the 
flatute.  But  if  fuch  leafe  run  thus,  ^^from 
the  date^^  then  it  would  be  good  ;  that 
cxpreffion  being  undcrftood  to  mean  from 
the  inftant  of  the  date,  and  therefore  to 
include  the  day. — In  like  manner,  when 
a  tenant  for  life  has  power  to  make  leafes 
for  twenty-one  years  in  pojfejjion^  and  not 
in  reverfon^  and  he  ufes  the  above  ex- 
preffion,  ^^  from  the  day  of  the  date^^'^  in  a 

(i)  Bacon's  Abr.  Title  Lcofeh  p.  340,  341. 
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leafe,  it  has  been  determined  that  he 
thereby  defcribes  an  eftate  to  commence 
infuturoy  or  in  reverjion,  and  conlequent- 
ly  beyond  the  power  ;  that  is,  if  the  leafe 
be  delivered  on  the  day  of  the  date,  which 
is  always  prefumed,  unlefs  the  contrary 
appear  (1).  I  myfelf  have  heard  the 
great  perfon,  who  is  now  at  the  head  of 
the  common  law,  fay,  more  than  once, 
that  he,  and  the  other  judges,  lamented, 
that  fo  narrow  and  illiberal  a  conftrudion 
had  ever  prevailed,  feeing  that,  in  com-r 
mon  parlance,  ^^  from  fuch  a  dajy^  may 
either  be  inclujive  ov  exclufive  of  that  day, 
and  that,  in  the  cafes  juft  mentioned,  the 
parties  muft  be  prefumed  to  have  meant 
what  they  were  entitled  to  do,  and  there- 
fore to  include  the  day  ;  but,  he  added, 
that  the  point  having  been  fettled  by  for- 
mer judgements,  they  could  not  now  de- 
part from  it. 

Thefe  two  examples,  among  innumer-' 
able  others,  prove  how  conclufive  prece- 
dents are  in  the  courts  of  common  law, 

(1)  2  Iiyftit,  674. 

and 
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and  how  unwilling  the  judges  are  to 
break  through  the  uniformity  of  decifion^ 
even  where  they  difapprove  of  the  origi- 
nal determination-  And  what  reafon  can 
be  given  for  their  fcrupulous  adherence, 
in  fuch  cafes,  to  what  has  been  done  by 
their  predeceflbrs,  which  will  not,  in  fimi- 
lar  inftances,  apply  to  eledion  Commit-^ 
tees,  and  to  every  court  of  juftice  ? 

Indeed,  I  think  it  may  be  fairly  aflerted, 
that  the  legiflature  itfelf,  by  the  ftatute  of 
the  2d  of  Geo.  11.   ( i )  has  declared  and 
eftablifhed  the  authority  of  precedents,  in 
matters  of  election  law.     For  what  is  the 
meaning  of  making  the  laft   determina- 
tion of  the  Houfe  final  ?   Is  it  not  faying, 
that  an  adjudged  point  (however  impro- 
perly determined  at  firft)  fhall  be  conclu- 
five,  and  binding,  in  all  fucceeding  cafes  ? 
And  this  too  regards  the  moft  important 
of  all  points,  that  could  come  before  the 
Houfe  in  its  judicial  capacity,  viz.  the  right 
of  eledion.    It  is  probable  that,  fince  the 
late  adt  paffed,  there  will  be  few,  or  no 

(1)2  Geo.  II.  cap.  24.  §.4. 

determina-* 
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detSrminatibn's  of  the  Houfe  on  that  righti 
£h  places  which  ftill  continue  what  are 
called  maiden  boroughs  ;  for  fuch  deter* 
miriatioris  can  hardly  be  made,  unlefs  iri 
confequence  of  a  fpeciat  report  on  the 
fubjeCt,  from  a  Committee  to  the  Houfe  ; 
and  fpecial  reports  feem  to  meet  with  fc^ 
little  encouragement,  that  olie  may  ven- 
ture to  foretell  that  they  will  hot  be  very 
frequent.  But,  (his  being  the  cafe,  oiighi 
not  Coitiftiittees  to  give  the  rAore  particu- 
lar- weight  to  refolutions  and  decifions  of 
pr&eding  Committees,  on  queftions  con- 
cerning the  right  of  eledlion,  as  the  only 
means  now  left  of  preferving  the  fpirit  o£ 
the  ftatute  of  Geo.  II.  which  otherwife 
will  be  loft,  with  all  its  advantages,^  and,- 
in  a  manner  repealed,  by  the  loth  of 
Geo.  III.  as  far  as  concerns  the  maiden 
toroiighs  juft  mentioned ;  though  furely 
nothing  was  farther  from  the  intention  of 
the  perfon  who  imagined  that  a£t,  ot  of 
the  Parliament  that  paffed  it  ? 

Having  endeavoured  to. prove  that  pre- 
cedents ought  to  bind  Committees  of  elec- 
tions, in  tTieir  decifions,  this  dodrine  will 

Vol.  I,  D  noS 
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not  at   all  be  Impeached  by  what  I  am 
ready  to  acknowledge,  that  their  autho- 
Tity  is,  and  ought  to  be,  fubjed:  to  many 
qualifications  and  reftridions.    They  muft 
not  be  jiatly  unjujiy  cr  abfurd  ( i )  ;    they 
muft  be  decifions  of  points   immediately 
before  the  court,  and  abfolutely  neceflary 
to  the  determination  of  the  caufe  ;  they 
muft  not  be  hafty  opinions,  formed,  and 
adhered  to,  before  the  queftlon  has  been 
argued   by  the   Counfel    on  both   fides ; 
they  will  have  moft  weight  when  agree- 
able to  general  principles,  aad  confonant 
to  other  determinations ;   a  fucceflion  of 
fimilar  decifions  will,  as  they  accumulate, 
give  a  growing  authority  to  the  firft  ad- 
judication ;  and  a  ponit  fo  confirmed  will 
be    much  more  irrefiftible  than  the  firft 
judgment  of  a  Committee,  adting  in  the 
infancy  of  this    new   tribunal  ;    finally, 
there  is  no  doubt,  Lut  that  the  compa- 
^  jatlve  learning  and  merit  of  the  majority 
of  thofe  who  compofe  different  Commit- 
tees, will  refledi  a  comparative  luftre  and 

(i)  Blackft,  Coram,   vol.  i.   p.  7c.  -;.to. 
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tredit  on  their  refpedive  proceedings  ;  in 
like  manner,  as  a  decifion  of  a  Coke,  a 
Hale,  or  a  Holt,  carries  with  it  a  fort  of 
authority  much  more  forcible  than  that  of 
more  obfcure>  or  lefs  virtuous  judges. 

The  fecond  head  of  objection  to  the 
authority  of  precedents  in  eleftion  cafes  is, 
that  their  hiftory  cannot  be  preferved  in  a 
manner  equally  complete  and  authentic 
with  that  of  the  cafes  decided  in  the  courts 
6f  common  law.  But  that  there  is  not 
much  foundation  for  fuch  an  opinion, 
will  appear,  by  confidering  the  nature  of 
our  law-reports,  which  (next  to  the  fta- 
tutes  and  judicial  records)  are  of  the 
greateft  authority  in  Weftminfter-hall. 

In  every  caufe  tried  and  determined  at 
law,  there  are  certain  formal  technical 
proceedings,  called  Pleadings,  which  muft 
always  ufher  in  the  caufe,  and  ripen  it, 
either  for  the  determination  of  a  jury, 
and  the  judgment  of  the  court,  or,  if  no 
queftion  of  fadt  arifes,  fimply  for  the 
judgment  of  the  court.  Thefe  plead- 
ings, together  with  the  verdid:  and  judg- 
ment, are  preferved  on  record  i  and  they, 

D  2  fo 
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fo  far  as  they  go,  are  of  fo  high  a4tature, 
that  nothing  can  be  given  in  evidence 
to  eontradidt  them.  But  v^e  fhould  be 
very  much  at  a  lofs  indeed,  if  we  knew 
nothing  more  of  former  decifions,  than 
what  they  teach  us,  Unlefs  where  there 
has  been  a  fpecial  verdidt,  the  fads,  on. 
which  any  queftion  of  law  arofe,  do  not 
appear  ;  and,  except  in  cafes  of  demurrer, 
the  queftions  of  law  are  not  ftated  in  the 
record  :  fo  that  in  a  thoufand  inftances,  the 
ableft  pleader  would  find  it  difficult,  or 
impoflible»  to  decypher,  by  a  perufal  of 
the  record,  what  the  point  of  law  was, 
which  the  court  determined,  and  on 
which  the  caufe  turned. 

To  fupply  this  deficiency,  therefore,  it 
has  been  an  uninterrupted  pradice,  at  leaft 
ever  fince  the  reign  of  Edward  IL  (i)  for 
certain  perfons  tvho  attend  the  courts,  to 
commit  to  writing,  as  accurately  as  they 
can,  the  ftate  of  every  remarkable  cafe> 
the  points  of  law  aiifing  upon  that  cafe, 
the  arguments  of  counfel,  and  the  decr- 
Con  of  the  court.      Formerly,   this  was 

(i)   Blackfti  Comm,  vol.  i.  p.  72,   4to. 

done 


INTRODUCTION.      37 

clone  officially,  by  the  principal  clerks  of 
the  court  (i) ;  but,  ever  fince  the  reign  of 
Henry  VIII.  it  has  been  left  to  the  dif- 
cretion  of  any  individual,  who  might  find 
himfelf  difpofed  to  take  the  tafk  upon 
him  :  and  the  confequence  of  this  has 
been,  that  our  reports,  fince  that  reign, 
have  been  compiled  by  people  of  differ- 
ent defcriptions  ;  judges,  gentlemen  of 
the  bar,  or  clerks  in  court.  Till  of  late 
years,  indeed,  it  has  been  cuftomary, 
when  a  colledion  of  reports  was  publifh- 
ed,  to  obtain  a  fort  of  atteftation  of  the 
Chancellor,  and  the  twelve  Judges  of 
England,  to  be  prefixed  to  them.  But 
this  only  contained  the  teftimony  of  the 
Judges  to  the  abilities  of  the  reporter.  It 
ueither  expreffed,  nor  implied,  any  know- 
ledge they  had  of  the  authenticity  of  the 
reports  ;  nor  were  they  at  all  fuppofed  to 
have  examined,  or  perufed  the  work.  This 
idle  ceremony  has,  therefore,  in  fome  re- 
cent infl:ances  (2),  been    dropt,   and    the 

(i)  Blackft.    1.  c. 

Sr(2)  "'See  the  Prefaces    to    Mr,  Juftice  Fofter's 
Reports,  and  to  Sir  James  Burrow's  Reports. 

I)  3  ^lerit 
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merit  of  reports  now  rcfts  oftenfibly,  as, 
in  fubftance,  it  always  did,  on  their  owa- 
intrinfic  merit,  and  the  internal  evidence 
of  their  accuracy. 

Why  then  cannot  ap  individual,  who 
attends  the    proceedings   in    an  eledtion- 
caufe,  and  who  commits  them  to  writing 
in  the  Committee-roon-|  as  they  take  j)]ace, 
give  as  complete  a  hiftory  of  that  caufe, 
as  the  fame  individual  could  of  a  caufe  in 
a  court  of  common  law  ?    If  there  is  any   • 
difference,   he  certainly  may  execute  the 
former  talk  better  than  he  could  the  lat- 
ter ;   firft,  becaufe  the  caufes  being  in  ge- 
neral  much  longer,  and    the  fame  argu- 
ments and   fafts   often  repeated,  he   has 
more    opportunities   of  fetting  right  any 
jniftakes   he    may  have    made ;   and,    fe- 
condly,  becaufe,  in  Committees,  the  evi- 
dence   is    taken  down  in  writing,    by   a 
iworn  clerk,  and  copies   of  the  minutes 
are  always  given,  if  dcfired,  to  the  agents, 
fo   that  the   greateft  authenticity  may,  if 
tpeceifary,  be  attained  as  to  the  fails. 
^^  The  only   material  ditference  is    this, 
and,  it  muft  be  owned,  that  it  is  a  great  ^ 

one. 
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one.     In  ihe   courts  of  law,   the  judges 
deliver  their  opinigns,  or,  when  they  are 
unanimous,  the  Chief  Juftice  delivers  the 
opinion  of  the   court,  or  the  reafons  oa 
which  the    judgment  is  formed.      It    is 
to  be  wiihed  that  this  were  pradifed  by- 
Committees.    But,   in  the  mean  time,   it 
muft  be  obferved,  that  not  all  the  reafons 
thus   given  by  a  judge   for  a  judgment, 
but   only   fuch    as   follow,  ex   necejfitate^ 
from  the  comparifon  of  the  decifion  with 
the  ftate  of  the  cafe,  are  binding  in  fuc- 
ceeding  <:afes.    A  judge  fometimes,  in  de- 
livering  an   opinion,   travels   out    of  the 
fubjeft,  and  falls  into  vague  reafoning,  de- 
ciding extrajudicially  queftions  not  before 
him  ;   and  I  believe  it  is  underftood  that, 
though,  when  the  judges  are  unanimous, 
the  Chief  Juftice  delivers  the  opinion  of 
the   court,  yet  the  other   Juftices  are  not 
prefumed  to  ad^pt,  and  concur  with  every 
dodtrine  that  falls  from  him.  in  the  courfe 
of  that  opinion.     Now  it  is  evident  that 
in  eleftion  cafes,  as  well  as  in  caufes  tried 
at  common  law,  by  comparing  the  deter-*- 
njijjation  with  the  ftate  of  the  cafe,  we 
:.LT  *  D  4  may 
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may  difcover  what  points  were  neccflarily 
decided.  Lafily,  from  the  length  of  time 
employed  in  mojft  eleciion  caufes,  it  is 
poflible  |:o  h^ve  the  arguments  of  counlel 
on  both  fideg,  ^t  more  length,  than  we 
can  in  cafes  determined  in  the  counts  of 
Weftminiler-haU  ;  arjd,  \\'her)  they  are 
fully  reported,  it  is  fair  to  conclude,  as  i^ 
done  with  regard  to  cafes  decided  in  the 
Houfe  of  Lords,  that  the  judgment  went 
upon  forne  of  the  reafons  fugg^fled  by 
the  advocates  for  the  fuccefsful  party. 

Having  faid  fo  much  in  favour  of  the 

reports  which  might  be  made  of  eledtion 

caufes,  it  is  with  fome   confufion  that  I 

contemplate  the  following  collection,  of 

whofe  deficiencies,  I   am   fure,  I   am    at 

leafl  as  fenfible  ^s  any  of  thofe  can  be, 

who  may  have  pccafion  to  confult  it.    It 

will  in  the  mean  time  be  proper  to  men- 

.tion,  that,  for  the   mofl  part,  1  attended 

.the  Committees  myfelf  through  the  whole 

courfe  of  their  proceedings,  except  where 

two,   or  more,   were   fitting  at   oiice,  or 

^  where;  the  caufe  was  merely  an  enquiry 

.^^;^to  di^pu^cd    fafts,    and,   as  it  werei- a 

'  •  2  congeries 
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jsongeries  of  niji  prius  caufes.  As  to  fiich 
cafes;  though,  for  the  fake  of  mentioning 
every  One  that  was  tried  during  the  fef- 
fion,  I  have  inferted  them  ;  yer,  as  they 
did  not  turn  upon  queftions  of  law,  I  took 
ijo  pains  to  give  a  full  hiftory  of  them, 
but  have  only  preferved  the  general  heads, 
together  with  the  event,  and  any  points 
9f  evidence  which  I  thought  deferved  to 
be  remembered.  When  any  accident  hap- 
pened to  prevent  my  attendance,  I  had 
often  the  good  fortune  to  receive  from 
the  beft  authority,  (that  of  the  counfel 
pn  both  fides)  an  account  of  the  queftions 
and  arguments.  Indeed,  if  there  is  any 
degree  of  merit  in  any  part  of  this  work, 
*k  is  greatly  owing  to  the  moft  ready 
eoramunication  of  papers  and  notes,  which 
I  received  from  fome  of  my  friends  at 
the  bar. 

Where  the  whole  caufe  turned  upon  a 
mere  queftion  of  law,  I  have  been  care- 
ful to  ftate  it,  as  nearly  as  I  could,  in  the 
'  very  words  in  which  it  was  ftated  by  the 
counfel.  Where  the  queftion  of  law 
arofe  out  of  adttiitted  fads,  I  have  tran- 

fcribed 
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fcribed  thofe  fafts  from  the  paper  con- 
taininc^  them,  given  in  to  the  Committee, 
l>y*  confent.  Where  it  feemed  proper  to 
report  the  fafts,  and  they  were  not  agreed 
upon,  but  proved  by  evidertce,  1  have 
from  the  mouth  of  the  witnefles,  taken 
down  what  they  proved,  with  a  fcrupn- 
lous  intention  (at  lead)  of  being  accurate ; 
and  in  fever  al  in  ft  a  nee  s,  I  have  had  an 
opportunity  of  comparing  my  notes  with 
the  minutes  of  the  clerk.  WHere  the 
Committee,  by  a  formal  refolution,  deter- 
mined any  preliminary  point,  I  have 
mofl  commonly  given  that  refolution  in 
the  very  words  of  the  chairman. 

I  have  examined  every  reference  to  the 
Journals  in  the  original,  without  trufling, 
in  a  fmgle  inftance,  either  to  Carew,  or  the 
odtavo  book  on  the  law  of  eleflions  j 
and  I  have  tranfcribed  all  the  laft  deter- 
minations, as  well  thofe  concerning  the 
places  where  the  prefent  caufes  arofe,  as 
thofe  which  were  cited  in  argument,  w^ith 
the  mofl  pundtilious  attention ;  and  the 
cafes  in  the  Journals,  which  were  cither 
mentioned  at  the  bar,  or  w^hich  appeared 

to 
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to  me  fo  appofite  to  the  illuftration  of 
the  cafe  which  I  was  reporting,  as  to  de- 
ferve  being  inferted  in  the  notes  fubjoined 
to  that  cafe,  I  have  alfo  tranfcribed  with 
the^  fame   exadnefs. 

In  the  account  of  the  arguments  of 
counfel,  I  have  thought  it  moft  confiftent 
with  my  defign,  to  gi^;^  all  thofe  on  one 
fide  together,  without  diftinguifhing  thofe 
of  the  different  counfel,  -becaufe  there 
muft,  of  neceffity,  be  a  degree  of  repeti- 
tion when  two  people  fpeak  largely  on  the 
fame  fubje£t.  For  a  fimilar  reafon  I  have 
frequently  intirely  omitted  the  replies. 

To  conclude,  it  is  proper  to  warn  the 
reader  (though  it  will  probably  occur  of 
itfelf)  that  the  arguments  of  counfel,  con- 
tained in  the  following  reports,  are  not 
to  be  confidered  as  their  private  opinions 
on  the  different  queftions ;  but  merely  as 
topics,  furnifhed  by  the  learning  and  in- 
genuity of  advocates,  in  behalf  of  their 
clients.  On  this  fubjed  I  am  fure  all  the 
gentlemen  at  the  bar  will  be  ready  to  adopt 
the  words  of  Cicero^  in  his  oration  for 
Quentius.    Sed  errat  vehementeryfi  quis  in 

ora^ 
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Grationibus  noffris,  guas  injudiciis  habuimusy 
auBoritates  nojtras  confignatas  fe  habere^ 
arbitratur  (i). 

SECTION      IIR 

Of  the  Conftitution  of  Committees  for  trying 
controverted  EleFf mis ^  and  the  Manner 
of  proceeding  in  them. 

EVERY  court  of  juftice  has  a  pecu- 
liar conftitution,  which  it  derives, 
in  part,  from  its  original  inftitution,  and, 
in  part,  from  its  eftablifhing  for  itfelf, 
fuch  rules  and  forms  of  procedure,  as  are 
found  moft  fuitable  to  the  nature  of  the 
bufincfs,  v/hich  comes  before  it.  The 
mode  of  forming  Committees  of  elec- 
tion has  many  fingularities  in  it,  which 
embarrafs  thofe  who  are  not  much  accuf- 
tomed  to  the  perufal  of  ftatutes,  by  an  ap- 
pearance of  ijatricacy ;  and  the  mode  in 
which  caufes  are  carried  on,  in  thofe 
Committees,  differs,  in  feveral  refpefts, 
fvom   the  pradlice    of  Weftminfter-hall, 

(i)   Pro  Cluent. 

For 
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For  tneie  realons,  it  may  be  uleiul  to 
give,^In  this  place,  a  diftind  view  of  both. 
Of  the  one,  by  moulding  together  the" 
two  a6ls  of  the  icth  and  i  ith  of  the  pre- 
fent  King,  and  divefting  them  of  the  fu- 
perfluities  of  ftatutory  language ;  and  of 
the  other,  by  digefting  thofe  forms  which 
all  the  Committees,  that  fat  laft  winter, 
adopted,  with  regard  to  the  method  in 
which  counfel  are  to  proceed  at  the  bar, 
the  examination  of  witnefles,  and  the  re- 
ports to  the  Houfe. 

Some,  perhaps,  will,  at  firft  view,  think 
that  1  have,  on  thofe  fubjeds,  entered  in- 
to too  minute  a  detail.  But  they  will  pro- 
bably alter  their  opinion,  if  they  reflect 
on  the  difHculties  and  confufion,  which 
the  ignorance,  or  neglefl,  of  form  and 
order,  fo  often  occafion  in  the  conduct  of 
bufinefs. 

L  By  an  order  of  the  houfe  (j )  renewed 
at  the  beginning  of  every  new  feffion, 
every  petition  complaining  of  an  undue 
eledion,  or    return,    muft  be  prefented 


(i)  Votes,  5  Dec,  1774,  p.  5- 
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within  fourteen  days  after  the  date  of  that 
order,  and  fo  within  fourteen  days  next 
after  any  new  return  fhall  be  brought 
in  (N). 

II.  If  the  Houfe  is  not  adually  fitting 
"on  the  laft  day  of  the  fortnight  limited 
by  the  abovementioned  order,  by  an  equit- 
able conftrudion  it  has  been  determined 
to  be  fufficient,  that  the  petition  be  pre- 
fented  on  the  firft  day  when  the  Houfe 
fits  after  the  expiration  of  the  fort- 
night (O). 

III.  No  fuch  petition  can  be  taken  In- 
to confideration  till  fourteen  days  after 
the  beginning  of  the  feflion  in  which  It  Is 
prefented,  nor  till  fourteen  days  after 
the  return  to  which  it  relates,  fhall  be 
brought  into  the  office  of  the  clerk  of  the 
crown  { I ). 

IV.  It  was  refolved  by  the  Houfe,  in 
the  begiruiing  of  the  laft  feffion,  that,  ac- 
cording to  the  true  conftrudlion  of  i  o  Geo. 
III.  whenever  a  petition  fhall  be  offered 
to  be  prefented  within  the  time   limited, 

(i)  1 1  Geo,  III.  cap.  42.  §  2. 

It 
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it  fhall  be  delivered   in  at  the  table,  and 
read,  without  a  queftion  being  put  upoa 

it(t). 

V.  By  a  refolution  of  the  Houfe,  re- 
newed at  the  beginning  of  every  feffion, 
in  all  cafes  of  controverted  ele£tions  for 
counties,  in  England  and  Wales,  the  pe- 
titioners, by  themfelves,  or  their  agents, 
XBuft,  w^ithin  a  convenient  time,  to  be  ap- 
pointed by  the  houfe,  deliver,  to  the  fit- 
ting members,  or  their  agents,  liils  of  the 
voters  for  the  fitting  members  to  whom 
they  intend  to  objeft,  in  which  they  muft 
ftate  the  feveral  heads  of  objecStion,  op^ 
pofite  to  the  names  of  the  perfons  object- 
ed to  ;  and  the  fitting  members,  or  their 
agents,  muft  deliver,  within  the  fame 
time,  fimilar  lifts  to  the  petitioners  or 
their  agents  (2)   (P). 

VI,  A  great  many  petitions  having 
been  offered  to  be  prefented  at  the  fame 
time,  in  the  beginning  of  the  lad 
fefEon,  the  Houfe  refolved,  ♦hat  whenever 

(i)  Votes,  6  Dec.  1774^  p.  12. 
(2)   Votes,   5  Deg.  p.  5. 

raor« 
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moFC  than  one  petition,  complaining  of 
an  undue  eledioil,  or  return,  for  the 
fame,  or  for  different  places,  (hall  at  the 
fame  time  be  offered  to  be  prefented  to  the 
Houfe,  the  Speaker  (hall  direft  all  of  theni 
to  be  delivered  in  at  the  table  ;  and  that 
the  names  of  the  counties,  cities,  boroughs^ 
or  places  to  v^rhich  they  relate  (hall  be 
written  on  feveral  pieces  of  paper  of  an 
equal  fize,  which  are  to  be  rolled  up,  and 
put  by  the  clerk  into  a  glafs,  or  box,  and 
then  publicly  drawn  by  the  clerk,  and 
the  petitions  read  in  the  order  in  which 
the  names  are  drawn  (i). 

VII.  When  a  petion  is  read,  a  day  and 
hour  are  appointed  for  taking  it  into  eon^ 
fideration. 

VIII.  The  Houfe  may  alter  the  day  ap- 
pointed for  the  confidcration  of  any  pe-«» 
tition,  and  appoijit  a  fubfeque?tt  day,  giv- 
ing notice  to  the  parties  (2)* 

IX.  Before  the  ftatute  of  10  Geo.  IIL 
an  annual  orA::r  was  always  made  for  prcN 

(i)  Votes,  6  Dec.  p.  j8. 
(2)    10  Geo.  III.  c,  16.  §  J. 

cecdlng 
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ceeding  fird  to  the  confidcration  of  petk- 
tions  concerning  double  returns  (Q^). 
The  order  has  not  been  renewed  fince ; 
however,  lafl:  winter,  this  preference  was 
Ihown  to  the  petitions  from  Milborne- 
Port,  and  Morpeth,  the  firft  relating. to  a 
double  return,  and  the  fecond  complain- 
ing of  a  falfe  return.  They-  were  read, 
and  days  appointed  for  the  confidera-^ 
tion  of  them,  before  the  ballot  for  th^ 
others  ( I ). 

X.  When  the  time  foi*  taking  any  peti- 
tioo,  or  petitions^  into  confideratiori  is  ap- 
pointed, an  order  is  made  for  the  Speaker 
to  iffue  his  warrants  for  fuch  perfons,  pa- 
pers, and  records,  as  fhall  be  thought  ne- 
ceflary  by  the  fevefal  parties,  on  the  hear- 
ing of  the  matter  of  fuch  petitions  (2). 

Xt  On  the  day  appointed  for  the  con- 
fideratibn  of  any  petition,  or  petitions, 
the  Houfe  cannot  previoufly  enter  on  any 
other  buiinefs,  except  the  fwearing  of 
members  (3)  ;   and,  if  there  are  not  one 

(i)    Votes,    6  Dec.  p.  18. 

(2)   Loc.  citk 

(j)   11  Geo.  III.  cap.  42    §  4; 
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hundred  members  prefent,  the  Houfe  muft 
adjourn  to  the  following  day,  (unlefs  it 
be  funday,  or  Chrlftmas-day)  and  fo  on 
from  day  to  day,  till  the  requifite  number 
of  an  hundred  are  prefent  (i).  There  has 
beea  but  once  inftance  hitherto,  where  an 
adjournment  has  been  neceffary  on  this 
account,  viz.  in  the  cafe  of  Clackmannan- 
fhire  (2). 

XII.  When  the  hour  appointed  for  tak- 
ing any  petition  into  confideration  is  come, 
the  ferjeant  at  arms  is  direiled  by  the 
Speaker,  to  go,  with  the  mace,  to  the 
places  adjacent,  and  require  the  attend- 
ance of  the  members,  on  the  bufmefs  of 
the  Houfe  (3). 

Xill.  If  the  number  is  complete,  the 
counfel  and  agents  for  the  parties  attend 
at  the  bar,  and  the  doors  of  the  Houfe 
being  locked,  the  names  of  all  the  mem- 
bers written  on  diftindt  pieces  of  paper, 
are  put,  in  equal  number,  into  fix  glaffes, 
and  the  clerk  draws  out  a  name  alternate- 

(i)   10  Geo.  Ill,  cap.  16.  §  4. 
(2;    Vide  infra  Cafe  XXI. 
(3)   10  Geo.  111.  cap.  16.  §  4. 

Ijr 
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ly  from  each  glafs)  which  I9  delivered  to 
the  Speaker,  and  read  by  him  ;  and  fo  on 
till  forty-nine  names  of  members  then 
prefent  are  drawn  ( 1 ). 

XIV.  If  the  name  of  any  member  is 
drawn  who  has  voted  at  the  eledion  com- 
plained of,  or  of  one  who  is  either  a  peti- 
tioner, or  petitioned  againft,  or  whofe  re- 
turn has  not  been  fourteen  days  in  the  of- 
fice of  the  clerk  of  the  crown,  or  of  one 
not  then  prefent,  his  name  is  fet  afide, 
and  does  not  go  to  make  up  the  number 

of  forty- nine  (2). 

XV.  If  the   name  of  any  member  is 

drawn,  who  will  make  oath  that  he  is  fixty 
or  upwards,  or  verify  upon  oath  any  other 
excufe  which  the  Houfe  fhall  approve  of, 
.  or  who  has  ferved  upon  any  other  Com- 
mittee in  the  courfe  of  the  feflion,  he  (if 
he  requires  it)  is  excufed,  and  another 
name  drawn  in  his  ftead  :  3) ;  and  lo  it  is 
if -the  member's  name  is  drawn  who  is 


(i)  10  Geo.  III.  cap.  16,  §  5, 

{2}  Ibid.  §  6. 


(3)  §  8,,.io. 
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intended  for  the  nominee  of  either  of  th^ 
parties  ( i ). 

The  form  of  the  oath  by  which  any  ex-' 
cufe  is  to  be  verified  is  as  follows.  ^  The 
"  matter  alledged  by  you,  and  now  taken 
"  down  and  read,  as  an  exciife  for  not 
**  ferving  on  this  Committee,  is  the  truths 
"  So  help  you  God  (2)."^ 

XVI.  But  the  excufe  of  havlnr:  ferved 
on  a  former  Committee  during  the  fefiion, 
cannot  be  allowed,  if  the  Houfe  fhall 
have  come  to  a  previous  refolution,  that 
the  number  of  members  who  have  not 
ferved  is  infufficient  to  anfwer  the  purpofes- 
of  the  ftatute.  And  no  member,  who,> 
after  having  been  chofen  to  ferve  on  a  for- 
mer Committee,  has,  from  inability  or  ac- 
cident, been  excufed  from  attending  it 
throughout,  can  avail  himfelf  of  fuch 
excufe  (3). 

XVII.  If  the  number  of  forty-nine,, 
not  fet  afide,  nor  excufed,  cannot  be  com- 
pleted, the   Houfe  muft  adjourn  in    the 

(1)  10  Geo.  III.  cap.  16.  §  15. 

(2)  II  Dec.  1770.  Journ.  vol.  xxiii.  p.  59.  col.i,^ 

(3)  10  Geo.  III.  cap.  16.  §  8. 

fame 
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fame  manner  as  in  the  cafe  where  there 
are  not  an  hundred  prefent  ( 1 ). 

XVIII.  When  there  are  but  two  dif- 
rindt  parties,  the  petitioner,  or  petition- 
ers, and  the  fitting  member,  or  fitting 
members,  name  each  one  from  among  the 
members  there  prefent,  who  are  not  of  the 
forty-nine  (2). 

XIX.  If  either  of  the  parties,  or  both, 
4ecUne  their  right  of  nominating,  the  want 
of  fuch  nomination  is  fupplied  by  draw- 
ing the  name  of  one  or  two  members  in 
the  fame  manner  as  the  forty-nine  ar€ 
drawn  (3). 

5J!X.  Th€  two  nominees  (for  they  are 
generally  fo  called  even  in  the  latter 
cafe,  though  improperly)  are  liable  to  the 
fame  objedions,  and  entitled  to  the 
fame  excufes,  as  thofe  drawn  by  lot ;  and 
in  cafe  of  fuch  pbjeftions,  or  excufes, 
others  are  to  be  nominated  in  their  flead  (4). 

XXL  The  doors  of  the  Houfe  are  then 
opened  ;  two  lifts  of  the  forty-nine  are 

,(i)  II  Geo.  III.  cap.  42.    §  3. 

(2)  10  Geo.  III.  c.  16.   §  II. 

(3)  §15.  (4)  §  12. 

E  3  P^e- 
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prepared,  one  of  which  is  delivered  to 
thecounfel  for  the  petitioners,  and  the 
other  to  the  counfel  for  the  fitting  mem- 
bers ;  the  parties,  with  their  counfel  and 
agents,  withdraw,  together  with  the  clerk 
of  the  committee  ;  and  the  parties  ftrike 
off,  alternately,  one  from  the  lift  of  the 
forty-nine,  (the  petitioners  beginning) 
till  the  number  is  reduced  to  thiiteen. 
This  muft  be  done  within  an  hour  (i) 

XXI  [.  Then  the  thirteen,  together  with 

the  two  nominees,  take  the  following  oath, 

which  is  adminiftered   at  the  table  bv  the 

'    clerk,  in  the  fame  manner  as  the  oaths  of 

fupremacy  and  allegiance  are  (2). 

"  You,  and  each  of  you,  ihall  well 
"  and  truly  try  the  matter  of  the  petition 
*' of  A.B.  referred  to  you,  and  a  true 
^'  judgment  give,  according  to  the  cvi- 
**  dence.    £0  help  you  God(  3)", 

XXIII.  The  Houfe  then  appoints  a  cer- 
tain time  for  the  meeting  of  the  Commit- 
tee, which  muft   be  within  twenty-four 

(i)  10  Geo.  III.  §13.  (2)   §  29. 

(3)    §    ^3*  Journ,   vol.  xxxiii,  p.  59.    col,  2, 
II  Dec,  1770. 

hourS| 
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hours,  and  Is  generally  forthwith;  and 
none  of  the  fifty-one  muft  leave  the  houfe 
till  that  time  is  fixed  (i). 

XXIV.  When  there  are  more  than  two 
parties  before  the  Houfe  on  diftindt  inte- 
refts,  each  of  the  parties  ftrikes  off  one^ 
fucceflively  from  the  forty-nine,  till  the 
number  is  reduced  to  thirteen,  the  order 
of  their  beginning  being  determined  by 
lot,  after  they  withdraw  from  the  bar  (2). 

XXV.  In  fuch  cafe,  none  of  the  par- 
ties appoint  a  nominee ;  but,  as  foon  as 
the  lift  of  the  thirteen  is  given  into  the 
Houfe,  they  (the  thirteen)  withdraw,  and 
within  an  hour  choofe  two  members  pre- 
fent  at  the  ballot,  whofe  names  have  not 
been  previoufly  drawn  ;  and,  if  they  are 
not  fet  afide,  or  excufed,  on  the  grounds 
already  mentioned  (XIV.  XV.)  the  fifteen 
are  fworn  in  the  manner  above  defcribed, 
XXII.  (3). 

XXVI.  In  fuch  cafe  too,  none  of  the 
members  prefent  at  the  ballot,  are  to  de^ 
part  from  the  Houfe,  till  the  time  for  the 
meeting  of  the  Committee  is  appointed  (4). 

(i)   10  Geo.  III.  §  13,   14, 

(2)  1 1  Geo.  III.  c.  42    §6.     (3)  §6.    (4)§7- 

E  4  XXVU. 
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XXVII.  Both  before  theHoufe  o¥Com- 
xnons,  and  the  Houfe  of  Lords,  and  ii^ 
all  Committees  of  either,  one  party  can 
have  but  two  counfel  (R).  When  there 
is  but  one  petitioner,  or  when  there  are 
two,  and  they  unite  in  the  fame  petition, 
they  have  but  two  counfel.  And,  in  like 
manner,  when  the  election  of  two  fitting 
jnembers  is  compUined  of  on  the  fame 
grounds,  they  have  only  two  counfel. 

XXVIII.  In  moft  cafes  there  is  a  fepa= 
rate  petition  from  certain  electors,  or  per- 
fons  claiming  a  right  to  vote,  in  the  in- 
terefl:  of  the  unfuccefsful  candidate.  They 
are  fometimes  allowed  one  counfel  (i)  ; 
but  they  are  not  confidered  as  diftin(3; 
parties,  fo  as  to  be  entitled  to  ftrike.  off 
any  names  from  the  forty-nine  (2). 

XXIX.  When  there  are  two  petition- 
ing candidates,  who  prefent  diflindl  peti- 
tions, containing  different  allegations, 
each  of  them  is  entitled  to  two  counfel, 
and  the  Committee  is  formed  as  defcrlbed 
XXIV.  XXV. 

(i)   As  in  the  cafes  of   Downton  and  Bedford. 
(2)  II  Geo,  111,  cap,  42.  §6. 

XXX. 
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XXX.  If  the  cafes  and  interefts  of 
the,  two  fitting  members  is  diftinft,  each 
jof  them  likewife  is  allowed  diftindt  coun* 
fel,  and  the  Committee  is  formed  in  the 
fam-e  manner  XXIII.  XXIV  (i)  (S). 

XXX I.  When  the  Committee  meets  at 
the  time  appointed  by  the  Houfe,  they 
eled:  one  of  the  thirteen,  who  were  chofen 
by  lot,  to  be  their  chairman  ;  and  in  cafe 
of  an  equality  of  voices,  the  member  who 
was  firft  drawn,  has  a  calling  vote  at  this 
eledlon  of  a  chairman  ;  and  there  is  a 
fimilar  provifion  if,  in  the  courfe  of  a 
caufe,  from  the  death  or  abfence  of  the 
firft,  there  fhould  be  occafion  to  eleft  a 
new  one  (2).  This  is  all  the  bulinefs 
which  is  done  that  day,  after  which  the 
Committee  adjourns  till  the  next,  com- 
monly at  ten  o'clock,  and  continues  fitting 
every  day  from  ten,  to  about  three. 

XXXII.  They  meet  every  day,  except 
•n  fundays,  and  Chriftmas-day,  and  can- 
fiot   adjourn   for  more  than  twenty-four 

(i)    See    the    cafes     of  HIndon,   Briftol,    and 
Dorcheftcr. 

(2)  10  Geo.  III.  cap.  16.  §  17. 

hours, 
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hours,  exclufive  of  fiinday,  or  Chriftmas 
day,  without  leave  obtained  from  the 
Houfe,  on  motion,  and  fpecial  caufe  af- 
figned  for  a  longer  adjournment  (i), 

XXXIII.  No  member  can  abfent  him- 
felf  without  leave  obtained  from  the  Houfe, 
or  an  excufe  allov/ed  on  fpecial  caufe  ve- 
rified upon  oath  (2).  If  any  one  does, 
the  chairman  muft  report  it  to  the  Houfe, 
who  will  dired  the  Committee  to  proceed 
without  him  ;  and  he  is  ordered  to  attend, 
and  taken  into  the  cuftody  of  the  ferjeant 
at  arms,  and  otherwife  punifhed  at  the 
difcretion  of  the  Houfe,  unlefs  it  fhall  ap- 
pear, by  fadls  verified  upon  oath,  that  his 
abfcnce  w^as  occafioned  by  fuddeii  acci- 
dent or  neceffity  (3). 

XXXIV.  The  Committee  can  never  fit 
on  any  day,  until  tliofe  members  are  afl'em- 
bled,  Vvho  have  not  been  excufed  ;  and  if 
they  do  not  all  meet  within  an  hour  of 
the  time  to  which  the  Committee  adjourn- 

(0  §  19-  (2)  §  21. 

(3)  §  22.  See  the  proceedings  in  the  Houfe  on 
the  abfence  of  Mr.  Grey,  in  the  cafe  of  Downton, 
See  alfo  the  cafe  of  Hindon, 
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ed,  they  muft  adjourn  again  ;  the  chair- 
man reporting  the  caufe  of  fuch  adjourn- 
ment to  the  Houfe  (i). 

XXXV.  If  more  than  two  members 
are  abfent,  whether  on  leave,  or  not,  the 
Committee  muft  adjourn  from  time  to 
time,  until  thirteen  are  prefent  (2). 

XXXVI.  In  cafe  the  number  of  the 
members  be  reduced  unavoidably,  by  death 
or  otherwife,  under  thirteen,  and  conti- 
nue  fo  during  three  fitting  days,  that 
Committee  becomes  ip/o  faclo  diffolved, 
and  all  its  proceedings  void  ;  and  a  new 
Committee  muft  be  chofen  (3). 

XXXVil.  If  the  Committee  have  occa- 
fion  to  make  any  application,  or  report 
to  the  Houfe,  in  relation  to  adjournment, 
abfence  of  members,  or  non-attendance 
or  mifbehaviour  of  witnefTes  (vide  infra 
XLllL)  and  theHoufe  fhall  be  then  adjourn- 
ed for  more  than  three  days,  the  Com- 
mittee may  adjourn  to  the  day  appointed 
for  the  meeting  of  the  Houfe  (4). 

(i)  §21.  (2)  §^5.  (3)§  24. 

(4)  II  Geo.  IIL  cap.  4?..  §  5. 

XXXVIII. 
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XXXVin.  The  Committee  have  power 
to  fend  for  perfons,  papers,  and  records. 
They  are  to  examine  all  the  witnefles  who 
come  before  them  upon  oath,  and  to  try 
the  merits  of  the  return,  or  the  election, 
or  both  (i). 

XXXIX.  The  regular  method  of  con- 
ducing every  caufe,  feems  to  be  this. 

The  petition,  or  petitions,  being  read,  if 
the  right  of  eleftion  be  in  difpute,  and 
there  is  a  lafl:  determination  of  the  Houfe, 
that  too  is  read,  and  then  the  {landing  or- 
der of  Jan.  16.  173V  (2). 

After  this,  the  fenior  counfel  for  the 
petitioners  opens  their  cafe,  ftating  what 
fafls  they  mean  to  prove,  and  the  points 
of  law  they  mean  to  rely  upon. 

The  evidence  to  prove  the  cafe  of  the 
petitioners  is  then  gone  into,  whether 
vrritten,  or  oral,  and  the  following  oath 
Is  adminiflcred  to  every  witnefs. 

•*  The  evidence  you  fhall  give  to  this 
*'  Committee  fliall  be  the  truth,  the  whole 


(i)   10  Geo.  III.  cap.  16.  §  18. 

(2}  See  tbc  Cafe  of  Milborne  Port. 
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**^  truth,  and  nothing  but  the  truth.     So 

"  help  you  God." 

If  the  examination  of  a  witnefs  lafts 

more  than  one  day,  or  if  the  fame  witnefs 

is  called  more  than  once,  on  different  days, 

the  oath  is    always   adminiftered,  anew, 

every  day. 

When  a  witnefs  is  under  examination, 

all  thofe  who  are  intended  to  be  called  af- 
terwards on  either  fide>  are  ordered  to 
withdraw  ;  after  which,  if  they  remain 
in  the  Committee -room,  their  evidence 
will  not  be  received. 

In  examining  a  witnefs,  one  of  the 
counfel,  who  calls  him,  begins.  He  is  then 
crofs-examined  to  the  fame  fafts  by  the 
counfd  on  the  other  fide,  and  alio  to  any 
other  matter  which  he  thinks  of  ufe  to 
the  caufe  of  his  clients.  Then  the  counfel 
who  began  the  examination,  re-examines 
him  to  the  new  matter  fuggefted  by  the 
other  fide,  to  which  the  re-examination 
muft  be  confined.  The  members  of  the 
Committee  then  put  fuch  queftions  as  occur 
to  them  ;  or  if  any  new  queflions  occur  to 
any  of  the  counfel  of  either  fide,  as  they 

can- 
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cannot  then  regularly  put  them  them* 
felves,  they  fuggeft  them  to  one  of  the 
members  of  the  Committee,  who  aflcs 
them  of  the  witneffes. 

The  evidence  for  the  petitioners  being 
dofcd,  the  junior  counfel  on  that  fide 
fums  it  up,  and  draws  his  conclufions 
from  it,  againft  the  fitting  members,  and 
in  favour  of  his  own  clients. 

Then  the  fenior  counfel  for  the  fitting 
members,  after  remarking  upon  the  evi- 
dence which  has  been  produced,  and  en- 
deavouring to  impeach  its  validity,  or  the 
conclufions  drawn  from  it,  proceeds  to 
open  the  cafe  againft  the  petitioners  (if 
there  are  objedtions  either  to  their  eli- 
gibility, or  to  their  votes.)  Evidence  is 
called  to  fupport  this  new  cafe,  which  is 
gone  through  in  the  manner  juft  defcribed. 
Then  the  janior  counfel,  on  the  fame  fide, 
fums  it  up,  and  the  fenior  counfel  for  the 
petitioners  replies  to  the  whole. 

When  there  is  only  one  petitioner,  and 

two   fitting  members,  or   one  petitioner, 

and  or^e  fitting  member,  the  order  of  the 

proceeding  is  of  courfe  the  iiame  in  every 

refpefl:. 

XL. 
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XL.  When  the  counfel  have  clofed 
their  evidence,  and  arguments,  they  are 
direded  to  withdraw,  and,  the  court  be- 
ing cleared  (T),  the  Committee  fettle  their 
opinion  among  themfelves  ;  determining 
any  point  on  which  they  differ,  by  the 
majority  of  voices .  If  the  voices  are  equal, 
the  chairman  has  a  cafting  vote  (i). 

XLI.  Though  the  eftablifhed  method 
feems  to  be,  that  the  counfel  for  the  pe- 
titioners begin  by  opening  the  w^hole  of 
their  cafe,  yet,  when  it  happens  to  confift 
of  feveral  queftions,  and  the  determina- 
tion of  one  would  render  the  difcuffion  of 
the  others  unneceflary,  (as,  for  inftance  ; 
if  the  objedions  to  a  fitting  member 
are,  firft,  that  he  v^as  not  eligible,  and, 
fecondly,  that  he  had  not  the  majority  of  le» 
gal  votes)  (U)  the  Committee  will  then, 
with  the  confent  of  the  parties,  divide  the 
cafe  into  the  feparate  queftions  (2).  The 
proceedings  on  each  feparate  queftion  ftre 

(1)  10  Geo.  III.  cap.  16.  §  2;. 

(1)  See  the  cafes   of  Briftol,  Dorchefter,  Bedford, 
L^nerk,  and  North  Berwick, 

exact- 


64      INTRODUCTION. 

exadly  in  the  manner  which  has  been  d€^ 
fcribed  (XXXIX).  When  the  Commit- 
tee have  come  to  a  refolution,  upon  fuch 
diftindl  queftion,  the  counfel  being  called 
in,  it  is  read  to  them  by  the  chairman* 
When  the  determination  of  the  firft  quef-- 
tion  is  fufficient  for  the  decifion  of  the 
caufe,  the  others  are  not  proceeded  upon. 

XLII.  If,  during  the  courfe  of  the  evi- 
dence, any  objeftion  is  taken  to  the  ad* 
miffibility  of  any  part  of  it,  both  the  coun- 
fel, on  the  fide  from  whence  the  objec- 
tion comes,  fpeak  to  it,  and  being  an- 
fwered  by  both  the  counfel  on  the  other' 
"  fide,  the  fenior  replies  ;  and  then,  if  there 
appear  to  the  Committee  any  difEculty  on 
the  fubjedt,  the  court  is  cleared,  and  the 
counfel,  when  they  are  called  in  again,  re- 
ceive from  the  chairman  the  diredions  of 
the  Committee,  whether  the  evidence  is 
to  be  admitted,  or  rejefted. 

XLIII.  If  any  pcribn,  fummoned  as  a 
witnefs  before  the  Committee,  prevaricate, 
or  mifbehave,  in  giving  or  refufing  to 
give  evidence,  the  chairman,  by  the  di- 
redion  of  the  Committee,  may,  at  any 

time, 
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time,  during  the  courfe  of  the  caufe,  re- 
port this  matter  to  the  Houfe,  for  the 
interpofition  of  their  authority  or  cen- 
fure(i)  (V.) 

XLiV.  The  report  of  the  Committee, 
containing  their  determination,  whether 
the  petitioners,  or  fitting  members,  or  ei- 
ther of  them,  are  duly  returned,  or  eleded, 
or  whether  the  eledion  is  void,  is  conclu- 
five  between  the  parties,  and  binding  on 
the  Houfe  (2).  And  it  is  of  courfe  or- 
dered to  be  entered  in  the  Journals, 
and  diredions  are  given  for  the  ne- 
ceffary  aheration  of  the  return  (W),  or 
for  ifluing  a  new  writ,  as  the  cafe  re- 
auires. 

XLV.  ]f  the  Committee  come  to  any 
refolution  befides  the  determination  juft 
mentioned,  they  may,  if  they  think  pro- 
per, report  it  to  the  Houfe,  at  the  fame 
time  that  their  chairman  communicates 
fuch  their  determination.     But  as  to  fuch 

(i)  10  Gep.  III.  cap.  16.  §  26. 
(2)  §  18. 

Vol,  L  F  fpecial 
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fpecial  refolutlon,  the  Houfe  is  left  at  li- 
berty either  to  difagree  with,  or  confirm 

it(.). 

(i)  §  25.  See  the  Cafes  of  Hindoji  aud  Shaftefbury* 
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Page  2.    (A)    IN  the  year  1026,    the   emperor 
-Conrad  the  Salic,   in  an  aflembly  of  the  Hates  of 
Lombardy,    at    Roncaglia,    promulgated    the    firft 
written  law  concerning  feudal  fucceffions.    Though 
in  their    origin,    fiefs   were  held   during  the  plea- 
fure  of  the  donor,    and    were   afterwards  firft  an- 
nual,  and    then  for   life,  yet   before   that   period, 
they  defcended  to  the  fons,    with   the    approbation 
x)f   the  lord.     But  hitherto  fuch  defcent  had  been 
merely    confuetudinary.      In  the  above   mentioned 
year,   by  a  written  conilitution  it  was   eftablifhed, 
on  the  petition  of  the   vaflals,    that    the   right  of 
fuccellion  (hould  extend  to  grandfons  by  fons,  and 
failing  them  to  brothers.     In  1033,  or   1037,   Lo- 
tharius  II.  (otherwife  called  the   Third)    extended 
the  fucceflion  to  paternal  uncles.     Craig  (as   well 
as  many  foreign   feudifts)    has   committed  a   grofs 
anachronifm,  in   afcribing  this   laft  mentioned  law 
to   Lotharius  I.    grandfon    to   Charlemagne,   who 
died  in   the    year  855.     Giannone  Iftor.    di  Nap. 
tom.    ii.    lib.  9.    cap.    i.      In    feme  countries    on 
the     continent     the     feudal     fucceflion     at     this 
<3ay,   does   not    go   beyond   a  certain    number    of 
degrees'. 

P.  4.  (B)  Prynnewas  of  opinion  that,  before  the 
ftatute  of  8  Henry.  VI.  cap.    y,  "  every  inhabit- 

F  2  '  "  ant 


68  NOTES. 

"  ant  and  commoner  in  each  county,  had  a  voice 
"  in  the  election  of  knights,  whether  he  were  a 
*'  freeholder  or  not."  Brevia  Parliam.  rediviva, 
p.  187.  But  he  gives  no  authorities  for  this  opi- 
nion, which  does  not  fecm  to  have  been  adopted 
by  any  body  fince.— In  the  cafe  of  Afhby  and 
White,  as  reported  by  lord  Raymond,  Lord  Ch. 
J.  Holt  fays,  "  Before  the  ftatute  of  Henry  VI. 
*'  any  man  that  had  a  freehold,  though  ever  fo 
'f  fmall,  had  a  right  of  voting  in  counties."  Lord 
Raymond,  p.  950. 

P.  4.  (C)  The  different  inftances  of  parliamentary 
boroughs  created,  or  revived,  as  well  by  the  crown, 
as  by  a£l  of  parliament,  previous  to  the  reign  of 
Charles  II.  are  collecled  in  one  of  lord  Somers' 
State  Tra(51s,  and  may  be  feen  at  the  end  of  the 
preface  to  Glanville*s  Reports.  In  that  reign,  be- 
fore the  cafe  of  Newark  happened,  the  prerogative 
of  the  King,  in  this  refpedt,  was  called  in  quef- 
tion.  Prynne  in  his  Brevia  Parliam.  rediviva, 
though  one  of  his  great  obje£ts  in  that  book  feems 
to  have  been  to  raife  the  prerogative,  and  dcprefs 
the  authority  of  the  Houfe  of  Commons,  fays, 
p.  J56,  158,  *'  that  he  is  clear,  that  fmce  the  fla- 
<*  tutcs  of  5  Richaid  H.  cap.  4.  i  Hen.  V.  cap. 
"  I.  and  23  Hen.  VI.  cap.  25.  no  boroughs  can 
*'  be  created  (or  revived)  but  by  fpeclal  acls  of 
*'  parliament,  fuch  as  thofe  of  the  27  Hen.  VI 11, 
**  cap.  26.  34  Hen.  VHI.  cap.  18.  and  35  Hen. 
<*  Vni.  cap.  II.  which  enabled  and  authorized 
^*  the  Vv'"c!(h  (hires,   cities,  and  boroughs,  and  the 

"  county 


NOTES.  ^ 

**  county  and  city  of  Chefter,  to  fend  knights  aiid 
*'  burgefles  to  parliament,"  See  alfo  p.  238.  b. 
Whitelock,  on  the  contrary,  in  his  Commentary 
on  the  Parliamentary  Writ,  admits  the  power  of 
the  Crown.  The  King,"  fays  he,  "  may  give  hy 
*^  patent,  to  as  many  towns  as  he  pleafes,  the  pri- 
*'  vilege  of  fending  bufgefles  to  parliament." 
Vol,  ii.  cap.  103.  p.  372.  See  alfo  the  fame  au- 
thor, vol*  i.  p.  500.  as  cited  in  the  cafe  of  Ponte- 
fradl.  It  is  obfervable,  that  both  thofe  works 
are  dedicated  to  Charles  II.  In  the  cafe  of 
Newark,  the  queftion  was  difcufTed  in  the  Houfe. 
The  debate  arofe  on  the  occafion  of  a  petition  of 
Mr.  Henry  Saville,  who  had  been  elected,  under  the 
new  charter,  for  that  place,  Journ.  vol.  ix.  p. 
389.  col.  I.  21  Pvlarch,  167I.  Three  objections 
were  taken  to  the  charter.  Firft,  it  was  faid,  that 
the  King  had  not  the  power  at  all  :  fecondly,  that, 
if  he  had,  ftill  he  could  not  limit  the  right  of 
election  to  a  partial  number  of  the  members  of  the 
corporation,  which  had  been  done  in  that  cafe  j 
and,  thirdly,  that  he  could  not  grant  fuch  a  char- 
ter while  the  parliament  was  fitting.  A.  Grey's 
Debates,  vol,  iv.  p.  297,  to  304.  The  queftion 
being  put,  "  That,  by  virtue  of  the  charter  granted 
*'  to  the  town  of  Newark,  the  town  of  Newark 
'^  hath  right  to  fend  burgefles  to  parliament,"  on 
a  divifion  it  pafTed  in  the  affirmative  125  to  73. 
Journ.  loc,  cit.  This  cafe  feems  to  have  confirmed 
and  eftabliflied  the  prerogative  of  the  King,  al- 
though it  was   never   afterwards    exercifed.     After 

F  3  the 
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the  Revolution  it  is  recognized  by  Lord  Holt,    iir 
the  famous  caufe  of  Afliby  and  White  already  cited 
(^ote  B).     His  words  are,  "  When  the  right  of 
*'  election  is  granted  within  time  of  memory,   it  is 
*«  a  franchife  that  can  be  given  only  to  a  corpora- 
^'  tion,"  and  a  few  lines  afterwards,   adopting  the 
words  of  the  judges  in   the   cafe    of  Dungannon^ 
(cited  i7tfra  in  that  of  Poole,)  "  If  the  King  grant 
*«  to  the  inhabitants  of  Iflington,  to  be   a  free  bo- 
<«  rough,  and  that  the  burgefTes  of  the  fame  town 
*'  may  ele£l  two  burgefles  to  ferve  in  parliament, 
*'  fuch  a  grant  of  fuch  privilege  to   burgefles   not 
*'  incorporated   is   void  j   for   the  inhabitants  have 
"  not  capacity  to  take  an  inheritance/'     He  there-' 
fore  did  not  doubt  of  the  King's   power  to   grant 
the  privilege  in  qucftion  to  a  borough  properly  in- 
corporated.    The  cafe  of  Afhby  and  White   hap- 
pened before  the  Union.    Since  that  time,  it  feems 
to  be  underftood,  that  the  King  cannot  beftow   a 
new  right  of  fending  members  to  parliament.     By 
the  treaty  of  Union,  Art.  XXII.  there  can  be  only 
forty-five  members  for  Scotland,  in  the  Houfe  of 
Commons.     To  encreafe  the  number  of  members 
for  England  above   five  h  undred   and  thirteen,  of 
which  the  Houfe  confifted  at  that  period,  would  be 
to  alter  the  proportional  (hare  of  the  nation  in  the 
legiflative   body,  which  proportion    is    one  of  the 
moft  important  parts  of  the  contradl  between  the 
two  kingdoms. 

P.  5.  (D)    For  inftanccs  of  the  arbitrary  autho- 
rity aflumed   by   the  flierifFs    with    regard  to   the 

clcdlions 
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e]e£l:Ions  and  returns  for  boroughs  within  their 
counties,  fee  Prynne's  Brevia  Parliam.  rediviva, 
p.  230,  231,  232,  2335  234  b.  235,  238,  b.  But 
this  was  retrained  and  abolifhed  by  the  twoftatutes 
of  the  5th  of  Richard  II.  Pari.  2.  cap.  4.  and  the 
23d  of  Hen,  VI,  cap.  14, 

P.  5,  (E)  "  There  are  not  above  two  or  three 
*'  cafes  of  elections  queftioned  or  complained  of, 
"  from  the  49th  of  Henry  III,  till  the  22d  of 
*'  Edward  IV.  for  ought  appears  by  the  parliamenC 
**  rolls,  and  not  fo  much  as  one  double  return  ot 
*'  indenture,"  Prynne,  lib.  cit.  p.  137.  In  the  cafe 
of  Onflow  againft  Rapley,  North  Chief  Juftice 
faid,  "  There  were  not  lefs  than  feventy  double 
.*'  returns  in  1641."     3  Levinz,   p.  30, 

Ibid.  (F)  Prynne  (lib.  cit.)  has  given  us  a 
very  curious  petition  of  the  borough  of  Toriton  to 
the  King,  praying  to  be  difcharged  from  the  bur- 
then of  fending  members  to  parliament ;  and  there 
are  many  inftances  of  fuch  exemptions.  "  To  be 
*'  a  burgefs  to  parliament,  (fays  he,)  or  to  find  or 
*'  fend  burgelTes  to  it,  was  anciently  reputed  a  mat- 
ter of  great  pains  and  expences,  yea  a  great  da- 
mage and  opprefiion  to  the  burgefTes  themfelve^, 
*'  and  the  boroughs  that  elefled  and  paid  them.'* 
P.  240. 

Ibid.  (G)  See  thofe  inftances  collevSled  in  the 
preface  to  Glanville's  Reports.  In  the  29th  of 
Hen.  VI.  there  is  a  petition  of  a  hundred  and 
twenty-four  freeholders  of  Huntingdonfhire  to  the 
King^  complaining  of  an  undue  eleclion,     Prynne, 

F  4  lib. 
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lib.  cit.  p.  156,  158.  From  thjs,  and  other  cir-' 
cumftances,  Prynne  infers,  that  the  right  of  deter- 
mining eledlion  queftions  was  in  the  King,-  or  the 
King  and  the  Houfe  of  Lords.  *'  It.  is  apparent 
*'  that  the  King  himfelf  in  that  age,  and  not  the 
"  Houfe  of  Commons,  or  their  grand  Committee 
**  of  Privileges  (an  ere(5lion  of  punier  times  un- 
"  known  to  our  anceflors)  was  to  redrefs  and  rec- 
*'  tify  all  falfe  and  undue  returns  and  elections  of 
"  knights  and  burgefles  before  and  after  the  fitting 
"  of  parliament,  or  elfe  the  King  and  Houfe  of 
*'  Lords.  As  I  have  elfewhere  evidenced  by  fun- 
*'  dry  precedents,"  lib.  cit.  p.  259,  260.  Plea  for 
the  Houfe  of  Peers,  p.  371  to  416.  Second  Part 
of  Brief  Regifter  and  Survey  of  Pari.  Writs,  p. 
118,  119,  139,  140. 

P.  6.  (H)  "  The  King  in  this  parliament  (4th 
'*  Edw.  in.)  charged  the  earls,  barons,  and  peers, 
"  to  give  right  and  true  judgment  againft  Simon  de 
*'  Bereford,  knight,  who  had  been  aiding  and  abet- 
"  ting,  and  advifing  with  Roger  de  Mortimer,  in 
*'  all  the  treafons,  felonies,  &c.  Whereupon  they 
*'  came  before  the  King,  and  faid  all  with  one 
**  voice,  that  the  faid  Simon  was  not  their  peer, 
*'  and  therefore  they  were  not  hound  to  judge  him. 
'*  But,"  &c.  They  at  that  time  pafTed  judgment 
of  death  on  fcveral  other  adors  in  the  murthcr  of 
Edw.  HL  and  the  earl  of  Kent  ;  and  at  the  clofe  of 
all  ihofcjudgments  is  another  declaration  of  the  peers, 
*'  That  they  fhould  not  be  drawn  into  confequcnce, 
**  nor  be  made  injurious  to  iJmr privileges  in  time  to 

"  come." 
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<^  come."  Parllaiii.  Hift.  ad  edit.  vol.  i.  p.  224, 
p.  226.  From  Rot.  Pari.  A.  R.  R.  Edw.  HI.  410. 
Seld.  Judic,  in  Pari,  cap.  i. 

P.  10,  14.  (1)  It  may  be  proper  in  this  place  to 
trace  the  hiftory  of  the  former  method  of  trying 
controverted  ele(Stions  in  the  Houfe  of  Commons  a 
little  at  large,  as  far  as  it  can  be  coljedlcd  from 
the  Journals,  which  only  begin  in  the  reign  of 
Edward  VI.  and  are  very  imperfe«5t  till  that  of 
Charles  I. 

It  appears  that  in  the  firfl:  year  of  Queen  Mary, 
12  06t.  a  Committee  of  fix  perfons  was  appointed 
to  enquire  whether  Alexander  Newell,  burgefs  of 
Loo  in  Cornwall,  prebendary  of  Weftminfter,  might 
be  of  the  Houfe,  and  likewife  for  John  Forfter. 
Next  day  (13  061.)  "  It  is  declared  i>y  the 
♦'  commijjioners  that  A.  Newell,  being  prebendary 
*'  in  Wtftminfter,  and  thereby  having  voice  ia  the 
**  convocation-houfe,  cannot  be  a  member  of  the 
*'  Houfe,  and  that  the  Queen's  writ  be  dire<Sled 
*'  for  another  burgefs  in  that  place."  Journ.  vol,  i. 
p.  27,  col.   2. 

In  4  and  5  Philip  and  Mary,  27  and  28  Jan. 
two  members  having  been  returned  each  for  a 
county  and  a  borough,  and  having  made  their 
eIe<Slions  (or  perfonally  appeared  as  it  is  called 
in  the  Journals)  for  the  counties,  "  It  is  required 
(in  both  cafes)  "  by  the  Houfe  that  another  perfon 
*'  be  returned  for  the  Borough."  Journ.  vol.  i.  p* 
47.    col.  2. 

It 
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It  would  fecm  by  Sir  Simon  D*Ewes*s  JournaT, 
p.  438.  that  there  was  a  ftanding  Committee  of 
privileges  and  elections  in  Queen  Elizabeth's 
timCj    1588. 

At  the  beginning  of  the  firfl  parliament  of 
James  I.  immediately  after  the  affair  of  Sir  Francis 
Goodwin  had  been  moved,  a  Committee  of  privi- 
leges and  returns  (as  it  was  then  called)  was 
moved  for,  and  appointed,  confiding  of  twenty- 
five  members ;  and  in  the  entry  of  this  motion  it 
is  faid,  "  This  is  an  ufual  motion  in  the  begin- 
*'  ning  of  every  parliament,  and  the  authority 
"  committed  to  this  Committee  was  to  examine  all 
**  matters  touching  privileges  and  returns,  and 
*'  to  acquaint  the  Houfe  with  their  proceedings, 
**  from  time  to  time,  fo  as  order  might  be  taken 
*'  according  to  the  occafion,  and  agreeable  with 
•'  ancient  cuftom  and  precedent."  22  March  160T. 
Journ.  vol.  i.  p.   149.    col.  2.  150.  col.  i. 

The  practice  of  appointing  fuch  a  Committee 
at  the  beginning  of  every  feflion  of  parliament  con- 
tinued ever  after,  till  10  Geo.  III.  with  only  one 
interruption  which  fhall  be  taken  notice  of  imme- 
diately. 

23  Feb.  162'.  The  Committee  for  Privileges 
(as  it  is  then  entitled)  being  appointed.  "  It  was 
*'  moved,  that  all  who  come  fhould  have  voices. 
*'  Mr.  Speaker  putteth  in  mind  of  the  order  of  the 
'*  Houfe  which  never  fo  in  this.— Rcfolved  No, 
*'  Queftion  whether  the  perfons  nominated  only  to 

**  be 
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€e  be— Refolved    Yea."      Journ.    vol.  i.   p.  671. 
col.  2, 

In  162I-.  2  March,  a  Committee  is  appointed 
of  twenty,  "  and  all  that  will  come  to  have  voice." 
Journ.  vol.  i.  p.  829.  But  this  order  was  not  re- 
newed in  fuccecding  feflions  till  1673. 

The  number  of  the  members  appointed  on  this 
{landing  Committee  encreafed  greatly.  In  i62f, 
they  amounted  to  eighty-five.  In  1660  (from 
which  time  the  title  was  a  Committee  of  privi-* 
leges  and  eledtions)  they  were  between  two  and 
three  hundred.  So  in  1661.  11  May.  Journ.  vol. 
viii.  p.  247.  col.  I.  &c. 

In  1673.  30  06t,  It  is  ordered,  that  all  who 
come  (hall  have  voices  in  the  Comjnittee.  Journ, 
vol.  ix.  p.  284.  col.  2.  This  order  was  always  re- 
peated afterwards  when  the  Committee  was  named. 

In  the  mean  time,  election  caufes  were  fome- 
tlmes  tried  at  the  Bar  of  the  Houfe,  on  motion 
being  made  for  that  purpofe.  Vide  Jour.  vol.  ix. 
p.  716.    col.  I.  23  May  1685,  &  paffim. 

In  170I.  27  Jan.  a  Committee  was  appointed  to 
confider  of  methods  for  the  more  e^fy  and  fpeedy 
trying  and  determining  of  controverted  eledions,, 
of  which  all  the  gentlemen  of  the  long  robe  were 
members.  (Vol.  xv.  p.  516.  coL  2.)  and  they  re- 
ported, 18  Feb.  three  refolutions  :  the  two  firir 
.of  which  were,  i.  "  That  all  matters  that  (hall 
**  come  in  queftion  touching  returns  or  eIe»Stions 
*'  fhalJ  be  heard  at  the  Bar  of  the  Houfe.  2.  That 
*'  all    queftions,    at    the    trial    of  eledions    fliall, 

*'  if 
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''  if  any  member  infifl:  upon  it,  be  determined  by' 
'^  ballot.'*  The  third  refolution  will  be  mentioned 
in  another  note  (N),  The  three  were  agreed  ta 
by  the  Houfe,  The  fecond  and  third  made  ftand- 
ing  orders.  (Journ,  vol.  xv.  p.  551.  col.  i.  and  2.) 

21  Feb,  Several  ftanding  orders  were  made  for 
re"-ulating  the  manner  of  ballotting.  Journ.  vol, 
XV.  p.  559.  col.  2. 

Accordingly,  in  the  fame  feffion,  the  merits  of 
the  ele£\ion  for  Afliburton  in  Devonfhire  were 
heard  at  the  bar,  and,  the  right  of  election  com- 
ing in  queftion,  the  ballot  was  demanded,  and  the 
queftion  determined  in  that  manner,  26  Feb.  Journ. 
vol.  XV,   p.  577.  col.  I,  2. 

But  it  appears,  that  this  was  the  only 
cafe  fo  determined,  and  at  the  beginning  of  the 
very  next  feffion,  which  was  the  firft  of  a 
new  parliament,  a  motion  being  made,  and  the 
queftion  put  in  the  words  of  the  fecond  refolution 
of  18  Feb.  the  Houfe  divided,  and  it  pafTed  in  the 
negative  178  to  169.  22  Nov.  1708.  Jour.  vol. 
xvi.  p,  7.  col.  I. 

Afterwards,  in  17 10,  at  the  beginning  of  the 
next  parliament,  an  unfuccefsful  attempt  was 
made  to  renew  the  trial  by  ballot.  9  Dec.  *'  A 
•'  motion  being  made,  and  the  queftion  being  put, 
*'  that  all  queftions  upon  elections  and  returns  of 
*'  members  to  ferve  in  parliament,  be  determined 
''  by  ballot,  if  demanded  by  any  member,"  Tha 
Houfe  divided,  and  it  pafled  in  the  negative,  247 
to  39.      Journ.  vol.  xvi.  p.  429.  col.  i. 

The 
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The  firft  refolutlon  of  i8  Feb,  lyof,  was,  how- 
ever, renewed,  22  Nov.  1708  ;  and  inflead  of  the 
ufual  Committee  of  privileges  and  eleflions,  a 
Committee  of  privileges  was  chofen,  vol.  xvi, 
p.  6.  col.  2.  p.  7.  col.  I.  and  all  ele61:ion  caufes, 
during  that  feflion,  were  tried  at  the  Bar  of  the 
Houfe.  But,  at  the  beginning  of  the  next,  a  Com- 
mittee of  piivileges  and  ele6i;ions  was  appointed 
in  the  ufual  form,  and  fo  continued  to  be,  till  the 
firft  feiTion  after  the  a<5l  of  10  Geo.  III.  fince  v.^hich 
time  only  a  Committee  of  privileges  has  been  ap-" 
pointed.  In  that  interval,  petitions  were,  as  for- 
merly, fometimes  referred  to  the  Committee,  and 
fometimes  heard  at  the  Bar.  In  the  two  feffions 
before  the  a6l  took  place  they  were  alinoft:  all 
heard  at  the  Bar.  Journ.  vol.  xxxii.  p.  22.  <^ 
infray  p.  460.  tfJ'  infra. 

P.  10,  II.  \^K)  The  claim  of  the  Chancellor  feems 
to  have  been  this,  "  That,  either  on  the  iu2:- 
*'  geflion  of  the  ficknefs  of  the  member  for  any 
*'  place,  or  when  a  vacancy  happened  during  the 
**  recefs  of  parliament,  he  was  entitled,  and  the 
**  proper  perfon,  to  ilTue  a  new  writ  j  and  that  the 
*'  perfon  returned  upon  fuch  new  writ  ought  to  be 
*'  received.*'  In  the  famous  cafe  of  Sir  Francis 
Goodwin,  the  Chancellor  had  thought  himfelf  en- 
titled to  iflue  a  new  writ  on  the  return  of  a  per- 
fon fuppofed  to  be  ineligible,  being  an  outlaw, 
160 J»  22  March.  Journ.  vol-  i.  p.  119.  There  is 
hardly  any  ihf^ance  of  the  Chancellor's  pretending 
to  decide  between  two  competitors.  Indeed  in  thofe 

times 
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times,  quefllons  of  elections  were  generally  brought 
on,  not  by  the  contention  of  individuals  who 
had  been  rival  candidates,  but  from  the  jealoufy 
of  the  Houfe  concerning  its  privileges. 

The  Houfe  refolved,  i8  March,  158?,  "  That 
*'  during  the  fitting  of  this  court,  there  do  not,  at 
*'  any  time,  any  writ  go  out  for  the  choofing;  or  re- 
''  turning  of  any  knight,  citizen,  burgefs,  or 
*'  baron,  without  the  warrant  of  this  Houfe  firft 
^'  directed  for  the  fame  to  the  clerk  of  the  crown, 
*'  according  to  the  ancient  jurifditSlion  and  autho- 
*'  rity  of  this  Houfe,  in  that  behalf  accuftomed 
*'  and  ufed."      D'Ewes,  p.  307,  308. 

This  refolution  feemed  to  diftinguifh,  as  to  the 
right  of  ifTuing  writs,  between  tiie  adfual  fitting, 
and  the  recefs  of  parliament.  Accordingly,  in  the 
cafe  of  Goodwin,  jufl  cited,  the  Chancellor  ftill 
claimed  that  right  on  vacancies,  or  on  the  eIe£lion  of 
difqualified  perfons,  during  the  recefs.  That  the  idea 
of  fuch  a  diftindlion  generally  prevailed  after  the 
Reftoratlon  is  evident  from  the  words  of  Prynne, 
quoted  in  note  (G).  In  1672,  Lord  Shaftefbury, 
then  Chancellor,  iifued  writs  to  fill  up  the  vacan- 
cies which  had  happened  during  the  recefs.  But 
the  new  Speaker  was  fcarce  in  the  chair,  "  (6  Feb. 
"  167*)  before  a  member  {landing  up,  and  look- 
*'  ing  about  him,  faid,  he  obferved  feveral  nev/ 
**  faces  in  the  Houfe,  and  did  not  remember  that, 
"  before  their  laft  rifing,  the  Houfe  had  been  moved 
"  for  filling  fo  many  places,  i'o  he  doubted  the  re- 
''  gularity  of  the  fitting  of  thofe  people,  and  moved 

'^  that 
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f^,  that  their  titles  might  be  examined.  Another  mem- 
*'  ber  feconding,  faid  he  fuppofed  thofe  gentlemen 
*'  would  have  the  modefty  to  withdraw  while  their 
*'  cafe  was  under  debate,  and  not  wait  for  the  or- 
*'  der  of  the  Houfe.      So  the  whole   fet  of  new- 
*'  elects,    though   moftly  loyalifts,   filed   out,    and 
*'  came   in    no   more  on   that   choice."      North's 
Examen,  p.  56.     On  the  4th   of  Feb.    before   the 
choice   of  the  Speaker  was  approved   of,    (Journ, 
vol.  ix.  p.  245.  col,  I.)    a    motion  and  complaint 
had    been    made   on   this    fubje6t,    "  Which   oc- 
*'  cafioned     the  King    (5.    Feb.)  after  the    Lord 
«'  Chancellor's  fpeech,  to  declare  to  the  Commons, 
*'  that  he  had  given  order  to  the  Lord  Chancellor 
^'  to  fend  out  writs    for  the  better  fupply  of  their 
*'  Houfe,  having  feen  precedents  for  it  j  but  if  any 
*'  fcruple  or  queftion  did  arife  about  it,    he  left  it 
*'  to  the  Houfe  to  debate  as  foon  as  they  could." 
Chandler's  Deb.    vol.    i.    p.    169.       6.  Feb.    The 
Houfe  refolved,  "  that  warrants  do  iflue  under  Mr. 
"  Speaker's  hand  to  the  clerk  of  the  crown,  for 
*'  tjie  fufpending  of  all  the  writs  illued  for  eledlions 
*'  of   perfons   fince  the   laft   felTion  that  were  not 
*'  executed    before  the  firji  day  of  the  fitting  of  the 
"  Houfe  this  fejjlony  and  for  the  making  new  writs 
^«  in  the  room  of  thofe  fufpended."      Thus  far  the 
old    idea    of   the    diftindlion    between    the    adual 
fitting  and  the  recefs  feems  to  have  been  followed. 
But  the  matter  being   further  debated,  and  a  mo- 
fion  being    made     (by  the  court   party)    ''  for  a 

'^  Committee 
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•'  .Committee  to  infpecl  the  prece<^ents'  touching 
**  eledlions  and  returns,  and  to  report  the  matter 
'*  to  the  Houfe  on  Saturday  morning  next,  on  a 
*'  di'vifion,  it  pafTed  in  the  negative,  169  to  103.'' 
The  Houfe  then  went  into  the  debate  of  the  matter 
of  ifTuing  writs,  and  making  elections  and  returns 
of  per  Tons  without  order  or  warrant  from  this 
Houfe,  an«d  feveral  cafes  being  cited,  and  the  mat- 
ter at  large  debated,  and  the  general  fenfe  and 
opinion  of  the  Houfe  being,  that,  during  the  con- 
tinuance  of  the  high  court  of  parliament,  the  right 
and  power  of  ifTuing  writs  for  elcdling  members  to 
ferve  in  this  Houfe  in  fuch  places  as  are  vacant,  is 
in  this  Houfe,  who  are  the  proper  judges  alfo  of 
eledlions  and  returns  of  their  members  j  thereupon 
it  was  refolvcd,  "  That  eledlions  upon  the  writs 
*'  \{^\i^^  fince  the  lajl  fejfion  are  void^  and  that  Mr. 
*^  Speaker  do  iiTue  out  warrants  to  the  clerk  of  the 
"  crown  to  make  out  new  v/rits  for  thofe  places." 
Journ.  vol.  ix.  p.  248.  col.  i.  In  the  courfe  of 
this  debate  (which  was  very  warm  and  angry;  Mr. 
Poole  referred  to  the  refolution  of  18  March,  1580, 
and  explained  it  to  mean  from  the  firjl  day  offittingy 
whether  OolualJy  fitting  or  not.  Grey's  Debates,  vol. 
ii.  p.  6,  This  is  the  conftrutSlion  virtually  put 
upon  it  by  the  refolution  of  6.  Feb.  157*.  None 
of  the  precedents  cited  in  Grey,  in  favour  of  the 
Chancellor's  right,  are  clearly  in  point ;  and  it  was 
juftly  ob'"crvcd  in  the  courfe  of  the  debate  that,  if 
the  Chancellor  were  to  have  fuch  power,  he  would 

inak« 
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iriake  himfelf  judge  of  returns.     Grey's  Deb,  vol. 
ii.  p.  5. 

One  reafon  probably  for  jfuppofing  a  powder 
lodged  fomewhere  for  fupplying  vacancies  during 
a  recefs,  was  the  inconvenience  of  a  Teat  remaining 
vacant  the  whole  time  of  a  long  aajournment  or 
prorogation,  by  which  the  diforder  attending  op- 
pofition  among  candidates  was  fo  much  increafed 
and  protradled.  This  inconvenience  has  been,  in 
a  great  me^fure,  removed  by  the  a£ls  of  10  Geo. 
Ill,  cap,  41.  and  15  Geo.  Ill,  cap.  36.  1/  a 
vacancy  happen  during  a  recefs  for  more  than 
twenty  days,  whether  by  prorogation  or  adjourn- 
Hient,  in  confequence  of  the  death  of  a  mem- 
ber, or  his  becoming  a  Peer  of  Great  Britain,  the 
Speaker  of  the  Houfe  of  Commons  is,  by  thofe  acts,  au- 
thorized and  required,  upon  receiving  a  written  cer- 
tificate of  the  vacancy,  under  the  hands  oftwo  mem-^ 
bers  of  the  Houfe,  to  caufe  notice  thereof  to  be  in- 
ierted  in  the  London  Gazette,  and,  a  fortnight 
thereafter,    to  iflue  his  warrant  for  a  new  ^yrit. 

P.  15.  (L)  in  a  former  note  (t)  we  have  feeii 
that  the  attempt  to  eftablifh  a  trial  by  ballot  proved 
abortive.  By  7  &  8  "Will.  III.  cap.  7.  §  i.  it  is 
ensued,  "  That,  in  cafe  any  perfon  or  perfons 
,**  fiiall  return  any  member  to  ferve  in  Parliament, 
**  for  any  county,  tUy,  borough,  cinque-port,  or 
*'  place,  contrary  to  the  kfl  determination  in  the 
•'  Houfe  of  Commons  of  the  ri?ht  of  eleclion  in 

o 

•*  fuch  county,  city,  &c.  fuch  return  fc  made  ihall 
*'  be  adjudged  to  be  a  falfe  return." 

This  made  the  lafl  dererminaiion  of  the  Houfe 
Vol.  I.  Q  binding 
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binding  on  returning  officers.  The  Houfe  itfelir' 
was  ftill  left  open  t5"  the  fame  arbitrary  decifioni* 
as  ever.  But  the  itatute  of  2  Geo.  II.  cap.  24,  § 
4,  ena^b,  "  That  fuch  votes  (hall  be  deemed  to 
**  bejegal  which  have  been  fo  declared  by  the  laft 
"  determination  in  the  Houfe  of  Commons,  which 
"  lafl:  determination  concerning  any  county,  fliire, 
*'  city,  bojrough,  cinque-port,  or  pkce,  (hall  be 
*'  final  to  all  Intents  and  piirpofes  whatfoever^  any 
*'  ufage  to  the  contrary  notwithftanding." 

P.  17.  (M)  Another  ftatutepafled  in  the  follow- 
ing year,  explaining  and  fupplying  fome  omlffions 
in  the  firfl.  11  Geo.  III.  cap.  42.  The  ftatute  of 
the  14th  Geo.  III.  makes  them  both  perpetual. 

P.  46.  (N)  The  firft  order  which  appears  in  the 
Journals  for  limiting  the  time  for  queftioning  elec- 
tions to  a  fortnight,  was  made  in  the  firft  Parlia- 
ment of  Car.  I.  18  Feb.  ibi\,  Journ.  vol.  i.  p. 
821.  col.  2.  From  the  beginning  of  the  Long  Par- 
liament in  1640,  it  was  continued  every  new  feffion, 
till  1707,  when  the  third  refolution  of  the  Commit- 
.tee  mentioned  in  Note  (I)  was  made  a  ftanding  or- 
der, viz.  "  That  all  petitions  upon  every  new  Par- 
*'  liament,  relating  to  elections  and  returns  be  deli- 
**  vered  to  the  clerk  of  the  Houfe,  and  be  laid  by  him 
*'  upon  the  table,  before  the  Speaker  be  chofen." 

Though  this  was  a  {landing  order,  it  was  re- 
newed in  the  form  of  a  refolution,  together  with 
the  firfl  (concerning  the  trials  at  the  Bar  of  the 
Houfc)  at  the  beginning  of  the  next  Parliament, 
22  Nov.  1708.  Vol,  xvi,  p.  6.  col.  2.  p.  7.  col. 
I.  The  limitation  of    the  fortnigpt   was  continued 

as 
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as  toele«Sllons  on  vacancies  during-  the  continuance 
bf  a  parliament.  The  third  refolurlon  of  18  Feb. 
jyo^-  was  not  afterwards  renewed,  but  it  continued 
a  (landing  order,  and  was  adhered  to  till  1722, 
when  a  Committee  was  appointed  31  Ocl.  (Journ. 
Vol.  XX.  p.  50.  col.  I.)  to  confider  of  th?*t  order, 
and  in  confequence  of  their  repofr,  21  Nov.  it  was 
difcharged  from  being  orie  of  the  landing  orders  of 
the  Houfe,  Ibid,  p.  6i.  col.  i.  Since  that  time  the 
limitation  after  a  general  ele(51ion  has  always  been 
a  fortnight,  aS  well  as  after  eleflions  oh  an  inter- 
mediate vacancy. 

P.  46.  (O)  This  conftruc!ion  is  eftabllfhed  by 
three  precedents. 

24.  March,  166^.  '^  Upon  report  made  by  Ser- 

*  jeant  Charlton  from  the  Committee  of  privi- 
'  leges  and  elections,  that  a  petition  was  de- 
'  livered  into  the  faid  Committee  on  behalf  of 
'  Sir  William  Dudley  on  Saturday  laid,  touching 
^  the  eledlion  for  the  town  of  Northampton,  but, 
'  by  reafon  of  the  adjournment  of  that  Committee, 
'  the    petition  was  not  delivered  in    by  the  pre- 

*  cife  time   limited  by   the   rule    of  this  Houfe. 

*  Refolved,  upon  the  queftion,  that  the  faid  peti- 
'  tion  be  admitted  to  be  received  ;  as  if  the  fame 

*  had  been  delivered  in  due  time."  Journ.  vol.  viii. 
p.  394.  col.  2.  It  is  to  be  obferved  on  this  entry, 
that  at  that  time  petitions  complaining  of  undue 
cle£lions  were  prefcnted  direftly  to  the  Committee* 
The  practice  of  prefenting  them  to  the  Houfe  was 
introduced  afterwards  in  the  fame  reign, 
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II.  Jan.  I748*  On  occafion  of  two  petitions, 
onc  of  Frafer  Honeywood,  Efq  ;  and  the  other  of 
certain  inhabitants  of  Shaftefbury,  complaining  of 
an  undue  eledion  for  that  place,  it  appeared,  that 
the  return  had  been  delivered  into  the  office  of  the 
clerk  of  the  crown,  on  the  14th  of  Dec.  preceding, 
and  the  Houfe  had  adjourned  from  19.  Dec.  to  jj. 
Jan.  The  entry  of  the  24th  of  March,  i66y>  be- 
ing read,  "  Ordered,  That  the  faid  petitions  now 
**  offered  to  be  prefcnted  to  the  Houfe,  be  admitted 
*'  to  be  received,  the  fame  not  being  prefented  in 
*'  due  time,  becaufe  of  the  laft  adjournment  of  the 
*'  Houfe/'     Vol.  XXV.  p.  474.  col.  2. 

19  Jan.  1762.  In  the  famous  cafe  of  Durham 
*fwhich  gave  rife  to  the  ftatute  of  3  George  III, 
cap,  15,  againft  occafional  freemen)  the  return 
had  been  delivered  2b  Dec.  1761.  The  Houfe  had 
adjourned  from  23  Dec.  to  1 9  Jan.  1762^  The 
petitions  were  offered  to  be  prefented  that  day,  and 
the  entry  of  17  Jan.  i  J4f  being  read,  a  fimilar  or- 
der was  made  as  in  that  cafe.  Vol.  xxix.  p.  105, 
col.  J.  The  Journals,  in  both  the  two  laft  cafes, 
recite,  that  the  Houfe  had  been  informed  that  the 
petitioners  would  have  petitioned  the  Houfe  within 
the  fortnight,  if  the  Houfe  had  not  been  ad- 
journed. 

When  th^  Houfe  is  not  adjourned,  they  are  very 
flri£t  with  regard  to  the  limitation.  Laft  winter, 
a  petition  complaining  of  an  undue  eledlion  and 
return  for  the  diftri^l  of  Elgin  Banff  CuJlen 
Kintorc  and  Invernry  was  delivered   to    the  clerk 

of 


of  the  Houfe,  on  the  evening  of  the  day  on  which. 
the  fdrtnight  expired  ;  but,  after  th^  Houfs  was 
up  :  and  though  there  were  very  particular  circurn-. 
ftances  in  the  cafe,  which  feemed  to  call  for  a  dif* 
pen fati art- with  the  rule,  it  was  determined  that  the 
petition  fliould  not  be  received.  Votes,  20  Dqc^ 
1774,  p.  104,  105.     23  Dec.  p.  112, 

P.  47.  (P)  This  refolution  was  firft  made  16  Jan. 
I73J-,  on  the  fame  day  with  the  ftanding  order  for 
reftraining  counfel  from  offering  evidence  againft 
of  laft  determination  of  the  Houfe  on  the  right 
theeledion,  (^zW^  Cafe  of  Milborne  Port),  fmce 
which  time  it  has  been  continued  every  feilion, 

P.  49-  (Q.)    That  order  appears  firft  26  April, 
1660.      Journ.  vol.  viii.  p.  2.  col.  i. 

P.  56.  (R)  25  Nov.  1695.  It  is  ordered,  «  That 
**  it  be  an  inftrudion  to  the  Committte  of  privi- 
*«  leges  and  elections,  that  they  do  admit  but  two 
**  counfei  of  a  fide  in  any  caufe  to  be  heard  before 
^*  them."  Journ.  vol.  ii.  p.  336.  col.'i.  The  fame 
Older  was  renewed  at  the  beginning  of  every  fef- 
flon»  tiil  3.  Jan.  170-^,  when  it  was  made  a  ftand« 
.'ring  order^  and  ftill  continues  to  be  fo.  Journ.  vol. 
xiii.  p.  648.  col.  I, 

P.  57.  (S)  As  this  feparation  of  intereds  may 
fometimes  be  a  mere  ftratagem,  in  order  to  ^ain  an 
opportunity  of  ftriking  off  two  for  one  from  the 
49,  the  Houfe  rtluft  be  fatisfied  that  there  is  a  real 
difference  in  the  cafes,  before  they  will  allow  of 
it.  On  this  account  it  wasrefufed  in  the  Cafe  of 
Shaftcfbury,  and  the  Houfe  divided  upon  i:  in  that 
^  G  3  of 
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of  St,  Ives,  Indeed  the  two  fitting  members  ma^^ 
wave  the  privilege  of  ftriking  oiF  feparately,  as 
was  done  by  Mr.  Drammond  in  the  laft  mentioned 
cafe.  Perhaps,  the  beft  rule  forthe  Houfe  to  fol- 
low, in  cafes  where  the  fitting  members  defire  to 
fcparate  their  interefts,  and  to  appear  by  feparatc 
counfel,  would  be  to  truft  to  the  candour  of  th« 
counfel  thcmfelves  ;  for  it  is  eafy  to  fee,  that  there 
can  hardly  be  a  cafe  where  it  may  notj  in  iht 
event,  for  any  thing  the  Houfe  can  know,  become 
neceflary  for  the  two  fitting  members  to  diftinguifli 
their  cafes  in  the  courfe  of  the  caufe,  and  even  be-* 
come  adverfe  to  each  other.  Thus,  where  there  is 
a  charge  of  bribery,  although  the  two  fitting  mem- 
bers perhaps  canvafFed  together,  and,  in  pub- 
lic, a(Sled  in  concert,  yet  one  of  them  may  have 
been  guilty  of  bribery,  without  the  concurrence  or 
privity  of  the  other,  who,  therefore,  will  have  a 
diftinft  intereft,  and,  on  that  account,  will  be  en- 
titled to  a  feparate  defence,  and  feparate  counfel.  In 
like  manner,  when  the  queftion  turns  upon  the  ma- 
jority of  legal  votes,  if  there  is  but  one  petitioner, 
and  he  fhould  clearly  make  out  a  majority  over 
both  the  fitting  members,  or  if  there  be  two  peti- 
tioners, and  one  of  them  prove  that  he  had  a  majority 
over  all  the  other  candidates,  and  the  other  peti- 
tioner appear  to  have  had  fewer  legal  votes  than  either 
of  the  other  three,  in  both  thefe  cafes,  the  remaining 
feat  muft  be  contefied  between  the  two  fitting  mem- 
bers, and  their  intercfis  muft  become  oppofito  and 
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hoftile.  It  was  on  this  laft  ground,  that  the  fitting 
members,  in  the  cafe  of  Dorchefter,  were,  on  the 
fuggeftion  of  the  counfel,  admitted  to  appear  as 
diftin6l  parties.  Indeed,  there  is  an  advantage  in 
permitting  the  fitting  members  to  difcriminate 
their  cafes,  which  will,  perhaps,  in  time,  lead  the 
Houfe  to  be  very  indulgent  in  that  refpedt ;  for, 
by  that  means,  the  nominees  will  not  be  appoint- 
ed by  the  parties,  which  many  think  a  defect  in 
the  conftitution  of  thefe  Committees,  on  account  of 
the  fuppofed  p;^rtiality,  and  the  almoft  unavoidable 
bias,  which  men  of  the  greateft  integrity  are  li- 
able to,  in  favour  of  the  party  by  whom  they  are 
nominated. 

The  difadvantage  of  allowing  a  reparation  of 
cafes  and  diftincl  cou-nfel  are,  firft,  as  was  ftated 
already,  that  this  may  be  but  an  artful  pretext  to 
procure  the  means  of  a  double  negative  in  ftriking 
the  Committee  ;  and  fecondly,  becaufe  by  this 
means  the  caufe  is  protradled,  and  the  expence 
inhanced.  Of  the  expence,  however,  the  parties 
are  to  judge;  befides  the  Houfe  might,  if  they 
chofe,  limit  each  party  to  one  counfel,  and  might 
_^lfo  obviate  the  firft  obje<5lion  by  making  it  a  pre- 
vious condition,  that  the  parties  fhould  wave  their 
right  of  flriking  off  two  for  one. 

P.  63.  (T)  The  direaions  of  the  flatute 
concerning  the  clearing  of  the  court  are  only  pcr- 
mifJive,  not  obligatory.  §  27.  And,  in  the  Com- 
mittee for   Pontefra<Sl,  one  of  the   members  pro- 
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pofed,  thj^t  they  jQipuld  dejiver  their  fentlrpents  in 
open  court,  according  to  the  pra6lice  in  the  ordi- 
nary courts  of  juftice.  However  this  was  not 
agreed  to,  and  the  cuftom  of  clearing  the  court: 
has  hitherto  been  uniformly  followed. 

p.  63.  (U)  It  was  the  general  pra£lice  in  the 
old  Committee  of  ele£tipns,  and  at  the  Bar  of  the 
Houfe,  when  the  right  of  eIe£lion  was  in  difpute, 
to  feparate  that  queftipn  from  the  reft  of  the  caufe, 
and    determine  upon   it    firft.      See  the  Journals, 

P.  65.  (V)  Ever  ijnce  the  3d  of  Jan.  1707, 
the  folhowing  refolution  has  been  renewed  at  the 
beginning  of  every  feflipn.  Journ,  vol,  xiii.  p.  648. 

Refolved,  "  That  if  it  appear,  that  any  per- 
-J*  fon  hath  given  falfe  evidence,  in  any  cafe,  bc»- 
"  fore  this  Houfe,  or  any  Committee  thereof,  this 
*'  Houfe  will  proceed  with  the  i;tmoft  feverity  a- 
"  gainft  fuch  oftender^\j  v-nniuu 

This  refolution  fcarcely  extends  to  prevarica- 
tion, or  mifbehaviour  ;  but  in  fcveral  cafes  the  Houfe 
has  punifhed  pcrfons  guilty  of  thofc  offences  before 
^  Committee,  with  imprifonment,  upon  the  report 
of  the  chairman  of  the  Committee.  *«  On  the 
*?'  II  of  May,  1772,  Mr.  Bacon  reports  from  the 
f*  felecSl  Committee  to  whom  the  petition  of  George 
T*  Prcfcot,  Efq.  complaining  of  an  undue  ele£lion 
,J*  .and  return  for  the  borou^jh  of  Milborne-Port, 
**  Ail  the  county  of  Somerfet,   is  refefred>  that  l^e 
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**  was  dire6^ed   by  the  Committee  to  acquaint  the 
*'  Houfe  that  Mary  Hofle,  being   called  as  a  wit- 
^'  nefs  before  the  faid  Committee,  has  greatly  pre- 
*'  varicated  and   otherwife  mifbehaved,  in   giving 
*'  her    evidence.— The   Houfe    >va.s   moved,   that 
^'  an   a6t    made  in  the  tenth   year  of  his    prefent 
-"  majefty's  reign,   intituled,   **  An  a6l  to  regulate 
?^  the  trial  of  controverted  elections,   or  returns  of 
^'  rnenibers  to  ferve  in  parliament,"  might  be  read. 
?'  And    the   fame    was    read    accordingly,— -The 
*'  Houfe  was  alfo  moved,   that   the   entries  in  the 
f*  Jcxurnal  of  the  Houfe   of   the  14th  day  of  April 
^*  1746,  of  the  proceedings  of  the  Houfe  in  rela- 
*.*  tion  to  Edmund  Jones,   might  be   read. — And 
-*•  the  fame   was    read   accordingly.— The   Houfe 
*•' wa3  alfo  moved,  that  the*  entries  in  the  Tournal 
<*"of  the  Houfe  of  the  19th  day  of  May,  1733,1  of 
^*  the  proceedings  of  the  Houfe  in  relation  to  Ca- 
*'  leb  Leigh,  might  be  read — And  the  fame  bein^ 
*'  read    accordingly  —  Ordered,    nejuine  contradU 
^^'ienUy  That  the  faid  Mary  Hofle,  having  grof3- 
^'  ly  prevaricated,    and   otherwife    mifbehaved,  iii 
*^  giving  her  evidence  before  the  felevSt  Committee 
*'  appointed    to    hear   and  determine  the  matter  of 
^'  the  petition  of  Geo.  Prefcott,  Ef(|.  complaining 
*^  of  an  undue  elefiion  and  return  for  the  thorough 
*l  of  Milborne  Port  in    the   county   of    Somerfet, 
*'  be,  for  her  faid  ofFence,  taken    into  the   cuftody 
^'  of  the  ferjeant  at  arms,   attending    this  Houfe,'' 
Joi^rn,  vol.  xxxiii.  p.  746.  ^ol.  2. 
^''^'     '       "  ■   ^  This 
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--SThis  cafe  of  Milbcriie  Port,  was  the  thlrJ 
that  was  tried  by  the  new  judicature. 

In  the  two  cafes  of  1746,  (Journ.  vol,  xxvi. 
p.  124.  col.  2.)  and  of  1733.  (Jourri.  vol.  xxii. 
P«  157.  col.  2.)  the  reports  of  the  chairman  of  the 
Committees  (which  were  not  Committees  of  Sec- 
tions) as  well  as  the  order  of  the  Houfe  upon  them 
were  in  the  fame  terms  as  in  the  cafe  of  1772. 

In  all  three,  the  order  was  made  immediately 
in  confequence  of  the  report  of  the  Committee, 
without  hearing  the  party. 

P.  65.  (W)  The  prefent  mode  of  altering  or 
amending  returns,  is  this.  The  clerk  of  the 
crown  is  ordered  to  attend  with  the  return,  and, 
in  the  Houfe,  amends  it,  by  erafmg  the  name  of 
the  perfon,  or  pcrfons,  whom  the  Houfe  have  de- 
termined not  to  have  been  duly  ele£led,  and  infert- 
ing  that  of  thofe  who  ought  to  have  been  returned, 
in  their  place.  If  there  be  two  returns,  and  one 
of  them  is  determined  to  be  void,  he  takes  that  oft 
the  file,  leaving  the  other  ;  and,  if  that  other  con- 
tain the  names  of  the  perfon  or  perfons  determin- 
ed not  to  have  been  duly  ele£^ed,  it  is  amended  in 
V  the  manner  juft  defcribed.  It  is  poflible  for  the 
{ame  return  to  undergo  two  amendments,  when 
there  are  two  queflions,  one  upon  the  legality  of 
the  return,  and  the  other  on  the  merits  of  the 
«le£lion,  and  they  are  feparately  determined  at  dif- 
ferent times.  Thus  in  the  cafe  of  Morpeth, 
though  the  return  has  been  altered   by  crafing  the 

name 
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pame  of  Mr.  Eyre,  and  inferting  that  of  Mr.  By- 
ron, if,  when  the  merits  of  the  eledlion  come  to 
be  tried,  it  fliould  appear  to  the  Committee,  that 
Mr.  Eyre  had  the  majority  of  legal  votes,  and  was 
duly  ele£led,  his  name  will  come  to  be  inferted 
again  in  the  place  of  Mr.  Byron's. 

The  pra(Sl:ice  was  not  always  as  it  is  now.     In 
very  ancient  times  the  method  feems  to  have  been 
to  fend  a  new  writ  fo  the  fherifF,   to  enquire  who 
had  been  elected,  and  if  others  than  thofe  who  had 
been  returned  fhould  appear   to  have  had  the  ma- 
jority of  voices,  to   make  a   return  of  them   into 
Chancery,     See  the  cafe  of  Lancafhire,    an.  1362, 
in  Prynne's  Brev.  Pari.  Part  I.  p.  259.     In  1592, 
the  Speaker  faid,    "  No  return  can  be  amended  in 
*«  this  Hdufe;  for  the  writ,  and  the  return  are  in 
"  Chancery,  and  muft  be  amended  there.**    This 
.do<^rine  was  founded   on   the  fame  principle  with 
the  claim    of  the  Chancellor  to  determine  the  le- 
gality of  returns,  and  met  with  the  fame  fate.     la 
the  cafe  of  Chippenham,    an.  1624  f which   is  re- 
ported in  Glanville,  though  the  circumftance  here 
taken   notice   of  is  not    mentioned)   there    was  a 
double  return,  one  of  Mr.    Charles  Maynard,  and 
• '  Mr.  Pym,  the  other  of  Mr.  Charles  Maynard,    and 
Sir  Francis  Popham.      The  Houfe   divided  in  fa- 
vour  of  the  latter  return.     There  was  no  queftion 
about  the  validity  of  Maynard's   eledlion  ;   biJt  his 
name  was  miftaken  in    the  proper  return,   his  real 
pame  ht'iug  John  Maynard.    This  was  to  be  amend- 
ed. 
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cdy  and  it  was  refolveJ,  "  That  the  bailiff  fhould 
*'  do  it,  and  not  the  clerk  of  the  crown,  and  that 
*'  the  return  (hould  be  fent  down  to  the  bailifF  in 
*'  the  country  for  that  purpofe."  In  like  manner, 
jin  the  cafe  of  Leiceflerlhire,  li  Feb.  162-,  the 
fherifF,  not  the  clerk  of  the  crown,  was  ordered  to 
alter  the  return.  Fide  ivfra^  Cafe  of  New  Radnor, 
(Note  D). 

The  courfe  capie  foon  to  be,  for  the  returning 
officer  to  be  ordered  to  attend  the  Houfe  together 
with  the  clerk  of  the  crown,  when  the  return  was 
to  be  amended,  and  the  returning  officer  to  make 
the  amendment.  If  the  returning  officer  neg- 
le£led  to  attend,  it  was  done  by  the  clerk  of 
the  crown.  Cafe  of  Abingdon,  23  May,  1660. 
Journ.  vol.  viii.  p.  42,  col.  i,  2.  If  there  were 
two  returns  for  the  fame  place  annexed  to  the 
writ,  and  one  of  them  was  determined  to  be  good, 
the  clerk  of  the  crown,  only,  attended  in  fuch  cafe, 
to  take  the  void  return  ofF  the  file. 

Returns  continued  to  be  amended  by  the  return- 
ing officers,  till  near  the  end  of  the  laft  century. 
There  feems  to  have  been  two  reafons  for  this  : 
one,  jealoufy  of  the  court  of  Chancery,  and  its  of- 
ficers J  the  other,  that,  as  there  was  often  fomc 
|;)Iame  lay  on  the  returning  officer  when  the  perfons 
not  duly  cle£lcd  were  returned,  he  was  deemed  the 
proper  perfon  to  be  the  inftrument  of  amending  his 
own  error  3  there  was  a  degree  of  humiliation  and 
punifhment  in  doing  this  publicly  in  the  Houfc, 
|Lnd,  by  this  means,  hs  was  in  the  way,  if  it  (hould 
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be  thought  proper  to  Impofe  any  more  fevere  pu- 
nifliment  upon  him.  See  the  cafe  of  Chichefter, 
21  May,  1660,  vol.  viii.  p.  40,  col.  2, 

Towards  the  beginning  of  King  William's  reign, 
the  prefent  method  of  having  the  return  in  all 
«?afes  amended  by  the  clerk  of  the  crown,  was 
adopted.  The  claims  of  the  Chancellor  were  then 
at  an  end,  and  if  it  was  neceflary  to  cenfure  or 
punifli  a  returning  ofScer,  the  Houfe  ordered  his 
attendance  for  that  fpecial  purpofe. 
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MILBORNE     PORT, 


In  the  County  of  Somerset. 


The  Committee    for  trying    this    caufe    was    chofert 
on  Friday,   the  20th  of  January,  1775,    and  con* 


fifted  of  the  following  Gentlemen. 


Frederick  Montagu,  Efq.  Chairman,  \ 
Sir  George  Saville,  Bart. 
Hon,  Thomas  Walpolcj 
John  Orde,  Efq. 
Lord  John  Cavendifh, 
Jofeph  Martin,  Efq.  * 

Paule  Fielde,  Efq. 
Mr,  Alderman  Hayley,  - 

William  Henry  Lyttelton,    Efq. 
SirWatkinWilliamsWynne,  Bart. 
James  Grenville,  jun.  Efq. 
Richard  Grenville,  Efq.  - 

Thomas  Whitmore,  Efq. 
N  o  M  I  N  E  E  s. 
Of  Walter  and  Broiune^ 
Beaumont  Hotham,  Efq. 

Of  Lutterel  and  IVolfeley. 
Robert  Gregory,  Efq. 


E 


High  am  Ferrers 

Yorkftiire 

King's  Lynn 

Midhurft 

York 

Tewkefbury 

Hertford 

I^oncton 

Bcwdley 

Denbighftiirc 

Buckingham 

Buckingham 

Bridgfnarth 


J 


Wi?an 
Rochefter 


Petitioners, 
Edward  Walter,  Efq.  and  Ifaac  Hawkins  Browne,  Efq. 
The  Hon.  Temple  Luttrel,  and  Charles  Wolfclcy,  Efq, 
Certain    Inhabitants    of    the  Town    ^wdi  Borough  of 

Milborne  Port,    fin    the    intcreft  of   Luttrcl    an^J 

Wolfeley.) 

Counsel. 

Tor  JValter  end  Broiune, 
"Mr.  Lee,  Mr.  Hobhoufc. 

For  Liittrd  and  IVolfeley, 
Mr.  Mansfield,    Mr.  Hotchkin. 
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Of  the  BOROUGH  of 

M  I  LBO  R  N  E      PORT. 

ON  Saturday,  the  2 1  ft  of  January,  the 
Committee  met,  and  the  three  peti- 
tions being  firft  read,  it  appeared  that 
there  were,  in  this  cafe,  three  returns, 
made  by  different  perfons  claiming  to  be 
returning  officers,  all  of  which  had  been 
annexed  to  the  writ  by  the  fheriff,  and 
returned  into  the  office  of  the  clerk  of 
the  crown.  By  one,  Walter  and  Browne ; 
by  the  other  two,  Luttrel  and  Wolfeley 
were  returned. 

The  petitions  likewife  contained  a  claim 
by  each  party  of  the  majority  of  legal  votes ; 
and  mutual  allegations  of  bribery.  In  the 
petition  of  Walter  and  Browne,  it  was  alfo 
alledged,  that  Luttrel,  at  the  time  of  his  elcc- 

Vol.  L  H  tlon 
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-  tipn  and ,  return,  had>  •  "  hj  himfelf,  or 
^^^  JomG  perfon  in  truft  far  him,  an  office, 
o**.  place,  or  employment,  touching,  or 
^Iaj  concerning  the  farming,  colleding,  or 
^^^*  managing:-  his  Majclly's  cuftoms,'* 
^vhereby  he  was  incapable  of  being 
;:€lec3:ed  (i). 

The  laft  determination  of  the  Houfe, 

on  the  right- of  eie<0:ion,  was  then  read» 

which  is  as  follows. 
.8  Dec.    1702.     KelbWed,    *'  That  the 

"  right  of  eledion  of  burgeifes,  to  fervc  in 

"  Parliament  for  the  borough  of  Mil- 
,,^*' borne  Port,   in  the  county  of  Somerfet, 

'*  is  only  in  the  capital  bailiffs,  and  their 
•  "  deputies,  in  the  commonalty  ftevvards, 

'*  and  inhabitants  thereof  paying  fcot  and 

**  lot  (2)." 

Then,  as  there  were  different  perlons 

claiming  to  be  returning  officers,  the  fol- 
-_^ lowing  refolution  ot  the  Houfc  was 
.  read. 


(;)  Votes,  6  Dec.  n:,,X:  L.,1^'  tA^i^iJ7:. 

(2)  JOHfll.  vol.  XIV.  p.  75.. 

...    ;  :   JL  ;i^       2.  Dec* 
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2 Dec.  1747>  Refolved,  ''That  the  exe- 
**  cutlon  of  the  precept  for  elefting  bur- 
"  gefles  for  the  borougli  of  Mii borne 
*'  Port,  in  the  county  of  Somerfet,  and  the 
**  making  the  return  thereof,  are  only  ia 
•*  the  two  fub-bailifFs  of  the  faid  borough, 
"  or  in  one  fub-bailiff  if  there  are  not 
**  two  (ij/' 

After  this  the  ftanding  order  of  i  6  Jan. 
^736-  w^s  read,  viz. 

Ordered,  *'  That  the  counfel  at  the  bar 
•''  of  this  Houfe,  or  before  the  Committee 
**  of  privileges  and  eledlions,  be  reftrain- 
**  ed  from  offering  any  evidence  touching 
*'  the  legality  of  votes,  for  members  to 
*'  ferve  in  Parliament  for  any  county, 
"  Ihire,  borough,  cinque-port  or  place, 
"  contrary  to  the  laft  determination  in  the 
**  Houfe  of  Commons,  which  determina- 
**  tion  by  an  adl  pafled  in  the  fecond  year 
**  of  his  Majefty's  reign,  intituled  ''An  adt 
*'  for  the  more  effedtual  preventing  bribe- 
*'  ry  and  corruption  in  the  eledion  of  mem- 
"  bers  to  ferve  in   Parliament,"  is  made 

(i)  Journ.  vol.  xxv,  p.  458^  col.  i. 

H  2  "  final 


TIM 
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*'  final  to  all  intents  and  purpofes  wliatfo- 

ever,  any  ufage  to  the  contrary  notwith- 

ftanding  (i)." 

It  being  agreed  to  proceed  firft  upon  the 

legality  of  the  different  returns,  feparately 

from   the  other  queftlons,  and  the  return 

'  of  Walter  and  Browne  being  imtnediately 

annexed  to  the  precept,  their  counfcl  be- 

'gan,    in    confequence    of   the   following 

ftanding  order. 

1 8  March,  1 72  J,  Ordered,  ''  That,  In  all 
*'  cafes  on  double  returns,  where  the  fame 
*'  fhall  be  controverted,  either  at  the  bar 
*'  of  this  Houfe,  or  in  Committees  of  pri- 
**  vlleges  and  eledtions,  the  counfel  for 
**  fuch  perfon  who  fhall  be  firft  named  in 
♦*  fuch  double  return,  or  whofe  return 
,  ^*  fhall  be  immediafeiy  annexed  to  the  writ 
'^  or  precept,  fhall  proceed  in  the  firft 
«  place  (2)." 

Theconftltutlon  of  the  borough  of  Mil- 
borne  Port  is  this.  It  confifls  of  nine  baili- 
wicks, x)f  which  part  are  the  property  of 
flThomas    Hutchins   Medlycot, -Efq;  -and 

(i)  Jburn.'^ol.  xxii/p.  49S,  cbli'i":  *      (2)  Journ. 
vol|,xxi.  p.  89,  col.   i 
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part  of  Mr.  Walter.  Of  the  nine  capital 
bailiffs  for  thofe  bailivv^icks,  there  are  two 
wha  are  called  the  reigning  bailiffs  for  the 
year,  and  they  prefide  in  the  borough,  and 
are  the  head-ofEcers  for  that  year ;  thofe 
of  the  different  bailiwicks  being  reigning 
bailiffs  in  their  turns,  according  to  a  cer- 
tain known  rotation.  Each  of  the  reign- 
ing bailiffs  appoints  a  fub -bailiff  for  the 
year,  and  the  two  fub-bailiffs,  according 
to  the  refolution  of  1747(1),  are  the  re- 
turning ofScers  for  that  year. 

Mr.Medlycot's  property  and  that  of  Mr. 
Walter  are  fo  intermixed,  that,  in  follow- 
ing the  eflablifhed  rotation,  in  fome  years 
one  of  the  reigning  bailiffs  is  in  the  ap- 
pointment of  Medlycot,  and  the  other  in 
the  appointment  of  Walter ;  in  fome  years 
they  are  both  appointed  by  Medlycot,  and 
in  others,  both  by  Walter. 

In  17735  one  of  them  was  appointed  by 
Medlycot,  and  he  nominated  one  Elias 
Oliver  to  be  his  fub-bailiff ;  and  the  other 
by  Walter,  who  nominated  one  Robert 
Baunton  to  be  his  fub-bailiff.     In  J  774, 

(1)   Supra,  p.  99. 

H  3  ■  it 
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it  was  Mr.   Mcdlycot's  turn    to  appomt^" 
both  the  reigning  bailiffs.  ^ 

O  A  witnefs  (one  John  Ames)    fwore, 
that,    in  Gdober  1773,    Medlycot  faid  to 
him,   that,    as  both  the  returning  officers 
would  be  his  own  the  next  year,   if  the 
gentlemen  /le  Jhoiild  nominate  at   the  poll 
fhould  have  but  a  dozen  good  votes,    they 
fhould  be  returned.     To  aflPeft  the  credi* 
bility  of  this  witnefs,    his  own  brother 
was   produced,   who    fvvore  that  he    had 
told  him,    that  Mr.  Walter  faid,   he  would 
get  him  a  place,  and  make  a  man  of  h'm. 
John  Ames,  on  his  crofs  examination,  had 
previoufly  denied  that  ever  Walter  made 
him  any  promife  to  that  effedl. 

The  fub-bailiffs  have  always  been  ap- 
pointed at  a  court-leet  after  Michaelmas- 
iday,  holden  by  a  Reward  named  by  the 
former  fub-bailiffs.  Since  the  interefts 
have  been  divided,  there  have  been  two 
flewards  who  have  holden  feparate  courts, 
but  always  on  the  fame  day. 

There  is  at  fair  at  Sherborne,  in  Dorfet- 
{hire,    called   Pack- Monday    fair,    being 

kept 
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kept  'on-  the  firft  Monday  after  JMichael-^^ 
mas  day,  which  Is  called  Pack  Mondayi<f,  ,^ 

It- appeared,^  by  the  wltnefies,   that  the 
court-leet  for  appointing  fub-bailiffs,    had,; 
always  been  holden,  before,:  and  fince  the  w- 
ftyle   wa3  altered,   on  •  the,  firft  _  Tuefday.^ 
after   Pack -Monday  fair^   and  that  there- 
were  entries  to  this  purpofein  the  minute- 
book  of  the  fteward  of  the  court.        ,,!,.• , 
-  The  witnefles  fwdre  (one  of  them,  Wil- 
liam Burgler,  being  62  years  of  age)  th,at 
they  had  always  underftood  that  the  court 
was  regulated  by  the  fair,   and  the  courts 
day  was   called    Pack-Tuefday.     But   in 
in  none  of  the  court-books  or  rolls,  was 
there   any  entry   referring  the  holding  of 
the  court  to  the  Tuefday  after  bherborne 
fair.  It  only  appeared  to  have  been  always 
holden  on  the  firft  Tuefday  of  Odober, 
before  the  change  of  the  ftyle  took  pj ace*-. 

On  .the  third  of  Odober  1 774,  the  pre- 
cept for.  the  election  was  delivered  to  Ro- 
bert Baunton,  who  gave  his  receipt  for  it; 
.3nti,.,having  communicated  with  the  other 
4*ub.- j);iiUfF  (Oliver),  they,  concurred  in  ap- 
^■>^^'  H  4  point- 
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pointing  the  day  of  eleftion  to  be  on  the 
tenth. 

*'  On  examining  the  precept,  it  appearedl 
that,  in  the  diredlion  to  the  *'^  fub- bailiff s,^^^ 
the  (i)  had  been  effaced,  to  make  it  ^^  fub- 
bailiff  \^^  but  there  was   no  evidence  that 
any  fraud  was  intended  by  this. 

On    the  ^th  (being  the  firft  Tuefday  in 
Odober,    N.   S. )    OHver,    together  with 
Medlycot   and    others,    broke   open    the 
Town-hall,  the  perfon  who  had  the  key 
not  bei  g  found,   and  Mr.  Medlycot  hav- 
ing nominated  his  brother,  theRev.  George 
Hutchins,    and   Robert  Curtis,    to  be  the 
reigning   capital    bailiffs  for  the  year  en- 
fuing,     they    came    into  the     court- leet 
(which   was   opened  according   to   form) 
and  appointed   John  Newton,   jun.   and 
John  Peckham,  to  be  their  fub-bailiffs. 

The  reigning  bailiffs,  and  the  fub-bai- 
liffs enter  on  their  offices  immediately  after 
their  appointment. 

At  the  fame  court,  Oliver  was  ap- 
pointed a  conftable,  by  the  jury,  and  fworn 
JQto  that  office. 

On 
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Oa  the  tenth,  th*e  election  eame  on,  andq 
there    were  three   polls    taken.    One   by> 
Baunton,  who  declared    the   majority  of 
legal  votes  to  be  in  favour  of  Walter  and 
Browne  j   and  accordingly  annexed  a  re- 
turn of  them  to  the  precept  ;   one  by  Oli- 
ver ;  and  a  third  by  Newton  and  Peckham. 
By    each    of  the  two  laft,    Luttrel  and 
Wolfeley  had  the  majority  of  votes,   and  - 
accordingly,   there  were  two  returns  made 
of  them.     Counter-parts  of  all  the  three 
were  executed  by  the  under -fheriff,  and 
they  were  all  annexed  to  the  writ. 

If  Newton  and  Peckham  were  the  legal 
fub-bailifts  at  the  time  of  the  eledion,  their 
return  only  was  valid. — if  they  were  not, 
it  was  void  ;  and,  in  fuch  cafe,  the  quef- 
tion  would  be,  whether  the  return  of 
Baunton,  or  of  Oliver,  was  the  legal  re- 
turn, or  whether  they  were  both  void. 

If  the  court-leet,  holden  on  the  fourth  of 
October,  was  the  legal  court  for  the  ap- 
pointment of  the  annual  fub  bailiffs,  New- 
ton and  Peckham  were  the  legal  fub  bai- 
liffs and  returning  officers  on  the  tenth. 
'J'he  queflion  concerning  the  legality  of 

the 
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the  court -leet  turned  chiefly  upon  the  fta- 
tute  for  altering  the  flyle  ( i). 

By  the  firft  fection  of  that  ftatute,  it  is 
€naded,  ''  That  the  fixed  term-s  of  Hijary 
**  and  Michaelmas  in  England,  the  courts 
*'  of  great  feffions  in  the  counties  palatine, 
**  and  in  Wales,  the  courts  of  general  quarter 
**  fcfiions  and  general  feinons  of  the  peace, 
^yand  all  other  courts  of  what  nature  or  kind 
^"^  Joevery  whether  civil, criminal  or  ecclefiaf- 
**  tical,  and  all  meetings  and  aflemblies  of 
*'  any  bodies  politick  or  corporate,  either 
".  for  the  election  of  any  officers  or  members 
**  thereof,  or  for  any  fuch  officers  enter- 
**  ing  upon  the  execution  of  their  re- 
*^fpedive  offices,  or  for  any  other  pur- 
*'  pofe  whatfoever,  which  by  any  law, 
"  ftatute,  charter,  cujtom  or  ufage,  with- 
*'  in  this  kingdom,  or  any  other  domi- 
**  nion  of  the  crown  of  Great  Britain,  are 
*'  to  be  holden  and  kept  on  any  fixed  or 
"  certain  day  of  any  month,  or  on  any 
*'  day  depending  on  the  beginning,  ox 
*'  any  certain  day  of  any  month  (except 

(i)   24  Geo.  II,  cap.  23,  anno  1751. 

''fuck 
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'*  fuch  courts  as  are  iifually  holden  or  kept 
**  with  any  fairs  or  marts)  fhall  fi;oni  time 
"  to  time   be  holden  and  kept  upon,  or 
**  according  to  the  fame  reipedtive  nominal 
•*'  days  and  times  whereon,    or  according 
**  to  which,    the  fame  w^ere  to  be  hotden 
*'  before  this  adl,  but  which  fhall  be  com- 
"  puted  according  to  the  faid  new  metflod 
**  of  numbering  and  reckoning  the  days  of 
"the  kalendar,    that  is  to  fay,  eleven  days 
**  fooner    than  the  refpediive  aays  whereon 
^*  the  fame  were  then  holden  or  kept^ 

By  the  fourth  fe^ion  o£  the  fame  ftatute 
it  is  enadted.  -  '  ^'^'^'  ^ 

*'  That  the  holding  and  keeping  of  all 
*'  markets,  J  airs  y  and  marts,  which  are  nei* 
*'  ther  fixed  to  certain  nommaL  days  of  the 
**  month,   or  depending  on  the  beginning, 
*'  or  any  certain  day  of  any  month,  and  all 
**  courts  incident  to,  or  belonging  to^or  itfii-^ 
*'  ally  holden  or  kept  with,  any  fuch  fairs  or 
*^  marts,  fixed  to  fach  certain  times  as  a- 
**  forefaid,  fhall  n^-t  be  continued  upon  the 
'*  fame  nominal  Adi^s  of  the  montli,  or  ac- 
**•  cording  to  fuch  nominal  days,  but  upon, 

'•  or 


loS  C    A     S     E       I. 


n( 


"  or  according  to  the  fame  natural  days, 
*^  upon  or  according  to  which  they  fliould 
^^fhave  been  holden  in  cafe  this  a(5t  had 
^*'  not  been  made,  that  is  to  fay,  eleven 
**  days  later  than  the  fame  would  have 
^**  happened  according  to  the  nominal  days 
*'  of  the  new  fupputatipn  of  time.'* 

Tihe   counfel  for  Walter  and   Browne 
contended, 

*  That  the  court  in  queftion>  was  a  court 
ufually  holden  with  a  fair,  and  therefore 
within  the  exception  of  feftion  i.  and  the 
provifioa  of  fedtion  4.  and  to  be  holden 
on  the  fame  natural  day  as  formerly  ;  i.  e. 
according  to  the  old  ftyle.  That  this  was 
evident  from  the  conftant  practice  fince 
the  change  of  the  ftyle,  and  the  general 
fenfe  of  the  place,  and  from  the  fteward'^ 
book. 

That  if  it  were  not  fo,  yet  the  holding 
it  laft  year  according  to  the  new  ftyle,  for 
the  firft  time,  immediately  on  the  eve  of 
the  eledion,  contraf-y  to  the  ufage  ever 
fmce  the  ftatute  of  the  24  of  Geo.  II. 
Without  any  notice  being  given  of  fuch  an 


\) 
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intended  innovation,  till  the  precept  for 
the  eledion  came  to  the  borough,  coupled 
with  the  declaration  of  Medlycot,  which 
had  been  proved  by  one  of  the  witnefres(i), 
fhewed  that  the  intention  of  holding  it 
then  was  occafional,  and  evidently  only 
taken  up  on  account  of  the  diffolutlon  of 
the  parliament,  which  brought  on  the 
eleiHon  before  Mr.  Medlycot's  two  fub- 

^ballifFs  could  have  come  Into  office,  if  he 
had  waited  till  the  ufual  time  ;  confequent- 
ly,  that,  on  this  ground^  the  appointment 
of  Newton  and  Peckham  was  fraudulent 
and  void. 

That,  if  they  were  legally  appointed, 
ftill  the  former  fub -bailiffs,  being  the  re- 
turning officers  at  the  time  w^hen  the  pre- 
cept was  delivered,  and  one  of  them  hav- 
ing received,  and  given  his  receipt  for  it, 
they  were  the  only  perfons  competent. to 
make  the  return,  according  to  the  7th  and 

,^Sth  of  Will.  III.  cap.  25.  §  I.   (^A)  But— 
That,    if  the  cjueftion   came  to  be  be- 
tween the, returns  made  by  Bauntoa  and 
Oliver,  it  was  clear  that  Oliver,   by  ac- 

(i)  Suproy  p.  102. 

cepting 
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cepting  the  office  of  con  ftable,  at  the  court- 
leet  hold^n  on  the  4th  of  October,  had  abdi- 
cated his  former  office,  and  could  not  after- 
wards pretend  toexercife  it.  That  the  prin- 
ciples of  a  much  more  remarkable  inftancc 
of  abdication  were  in  every  refpedt  appli- 
cable to  this  cafe.  That  Baunton,  there- 
fore, was  the  only  fub-bailifF  in  the  bo- 
rough at  the  time  of  the  election,  and  the 
power  of  making  the  return  folely  in  him, 
according  to  the  refolution  of  the  Houfe 
of  1747  (i)»  in  the  fame  manner  as  if 
Oliver  had  been  dead,  or  had  left  the 
pkce. 

The  counfel  for  Luttrel   and  Wolfeley 
argued, 

That  though  it  did  appear  that  the  Mi- 
chaelmas court-leet  had  ufually  been  hold- 
en  on  the  Tuefday  after  Sherborne  or 
Pack-Monday  fair,  yet  t/iat  was  merely 
ciccidentaJ^  becaufe  it  happens  that  the 
fir  ft  Tuefday  in  Odlober  muft  of  necef- 
iity  bq  the  day  immediately  following  the 
tofi^ft  Monday  after  Michaelmas.  That, 
mthc  entries,   in  ^hp  minute  or  memoran- 

(i;  t'.upyoy  p.  99. 

dum 
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dum-book   of  the    llevvard,    prave  only 
that  he  affifted  his  memory  in  recollecting 
the:  time   of  holding  the  court,   by   re- 
ferring   it     to    Pack -Monday.      That   it 
was    natural,   from    this   accidental  con- 
-/neQiori  -  between    the   tv/o  days,    for  the 
people    of    Milbornc    Port   to   call    the* 
coiHt-day   Pack-Tuefday.      That  if  they 
had    (iny    ncceffury  connexion,    it    would 
have  appeared   by  entries    in  the   court- 
5't>ooks   in     fome    fuch     terms    as     thefe, 
1'**  At  a  court  holden  on  thefirjil^uefday  after 
;:-*'  Pack' Monday,   or  Sheriarne  Jair\*\    hut 
that  no  fuch  entry  is  to  be  found.     That 
'there   can  be  no  reafonable  dependency 
or  relation  between  a  court-leet  holden  at 
^^Milbortle  Port,   in   the  county  of  Somer- 
ifet,    and   a    fair   holden    at    three    miles 
"■  <liftance,  in  the  county  of  Dorfet.     That 
\  if  the  lord  of  the  manor  were  to  forfeit 
•  that  fair,  it  would  be  abfurd  to   fuppofe, 
that  this  Ihould  work  a  forfeiture  of  the 
court-leet,    yet  that  mud  be  the  confe- 
'^uence,  if  the  only  legal  computation  of 
'i'the  day  for  holding  it,  mufl:  be  taken  from 
the  day  on  which  the  fair  is  kept.     That 

it 
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it  is  evident  that  the  exception  of  fedlion 
I,  and  the  provilion  of  fedion  4,  of  the 
ftatute,  only  mean  courts  of  pie-powder, 
or  other  courts  of  that  fort,  neceflarily 
depending  on  fairs. 

That,  as  to  the  fuppofed  occafionality  of 
the  court  for  appointing  Newton  and  Peck- 
ham,  there  w^as  no  foundation  for  fuch  an 
objedion.  That  the  Committee  would  not 
give  any  credit  to  the  teftimony  of  John 
Ames  ;  and,  if  the  ftatute  of  Geo.  11. 
had  been  hitherto  mifunderftood  at  Mil- 
borne  Port,  it  was  proper  to  fet  right  the 
error  as  foon  as  it  was  difcovered  ;  and 
that  it  had  never  been  the  cuftom  to  give 
any  previous  notice  of  the  holding  of  the 
court. 

( r^  This  was  proved  by  the  wit- 
nefles.  It  only  appeared  that  a  common 
warrant  ufed  to  be  fent  to  the  bailiff  to 
fummon  a  jliry.) 

That  it  could  never  be  the  meaning  of 
the  ftatute  of  the  7th  and  8th  Will.  III.  if 
the  precept  was  delivered  to  the  returning 
ofEcer  of  any  borough,  and  he  fbould  go 
out  of  office,  and  another  be  appointed  le- 
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gaily,  between  that  and  the  time  of  the 
ele(3:ion,  that  the  new  officer  fhould  not 
execute  the  precept.  That  he  is,  in  the  eye 
of  the  law,  the  fame  officer  with  the  for- 
mer, and  the  ftatute  only  meant,  in  order 
to  prevent  litigation  and  delay  at  an  elec- 
tion, to  fix  who  was  to  execute  the  pre* 
cept,  when  there  fhould  be  different  per- 
fons  claiming  to  be  returning  officers  at 
the  fame  time,  under  different  titles. 
That,  fince  the  flatute  of  Will,  ill,  there 
have  been  many  inftances  of  precepts  re- 
ceived by  one  returning  officer,  and  ex- 
ecuted by  his  fuccelfor,  and  the  legality  of 
fuch  execution  has  never  been  difputed, 
even  when  the  election  has  been  contro- 
verted (B). 

■  That  it  did  not  appear,  that  the  office 
of  conflable  and  that  of  fub  bailiff  are  in- 
compatible. 

( (d-  The  witnefTes  only  fv/ore,  that 
they  had  never  known  any  inftance  of  the 
fame  perfon  holding  both  at  the  fame 
time;)-*^'  " 

^  iBuftftaf  if  they  are,  ftill,  if  the  court 
was'{Heg'aT,'the  appointment  of  Oliver  to  be 
conflable  was  equally  void  with   the   ap- 

VoL.  I.  I  polntment 
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pointment  of  the  two  new  fub  baiUffs,an(J^ 
tHerefore,   fuch  void  appointment  did  not 
diveft  him  of  his  office  of  fub-bailiff. 

That  Oliver  did  not  abdicate  that  officet 
he  only  afted  as  one  doubtful  of  the  law, 
concerning  the  legal  time  of  holding  the 
court;    and,  in   the   uncertainty  of   this 
point,  continued  in  the  exercife  of  hia  forr 
mer  office,   by  taking  the  poll  at  the  elec^i 
tion.       That,    once  the  jury   chofe  him 
conftable,   if  he  had  refufed  to  be  fvvorn, 
he   was   liable  to  be   indidled,   fined,  or 
amerced.   That  Oliver,  therefore,  if  Newr 
ion   and  Peckham  were  not  legally  ap^ 
pointed,  was  as  much  a  returning  officer 
as  Baunton  was.     That  he  joined  in  the 
notice  for  the  eledion  with  Baunton,  took 
a  poll,  and  made  a  return.     His  return, 
therefore,  was  equally  valid  with  that  of 
Baunton. 

..   The   counfel  for  Walter  and  Browne, 
in  reply,  inlifted, 

-  That  there  was  nothing  abfurd  in  fup- 
pofing  an  original  connection  between 
Sherborne  fair,/and  the  cpurt-lcct  at  Mil- 
borne  Port,  although  the  two  places  are 
2  fituated 
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fituated  in  different  counties.  That,  iii 
former  times,  the  grants  of  the  crown 
ufed  t6  extend  very  commonly  into  dif- 
ferent counties,  and  the  fair  and  court  at 
firftmighthave  made  part  of  the  fame  grant. 
•  That  it  is  not  true,  that  if  a  fair  were 
forfeited,  a  court  iifually  hoi  den  with  it^ 
but  belonging  to  another  perfon,  would  be 
fo  likew'ife.  That  the  forfeiture  of  one  per- 
fon could  not  afFe£t  the  right  and  property 
of  another.  That  the  old  prefcriptive  day 
for  holding  the  fair  would  ftill  continue  to 
be  the  guide  for  fixing  the  prefcriptive  day 
forthecourt-ieet.  That  prefcriptive  rights 
are  of  too  high  a  nature  to  be  loft  by  the 
alteration  of  a  fubjefl:  with  which  they  are 
collaterally  connected .  That  this  is  pro- 
ved by  the  following  inftance ;  there  is  a 
ftatute  of  Hen.  VI.  (i)  which  enads,  that 
all  fairs  and  markets  holden  on  certain 
feafts,  or  on  Sundays,  fhall  ceafe,  on  pain 
of  forfeiture  of  the  goods  expofed  to  fale, 
to  t;he  lord  of  the  franchife,  or  liberty,  yet 
long  afterwards,  in  the  reign  of  queen  Eli- 
zabeth, It  was  determined,  that  a  man,  in 

I  2  plead- 
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pleading,   might  prefcribe  to  a  fair   to  be 
holden  on  a  Sunday  (i)  (C). 

But  that,  if  the  court  in  queftioil  fhould 
not  be  confidered,by  the  Committee,  to  be 
within  the  meaning  of  the  fourth  fection  of 
the  ftatute  of  Geo.  II.  yet  it  could  not  be 
brought  within  the  provifion  of  the  firft 
fedtion,  for,  by  that  fe£tion,  the  new  days 
for  holding  the  courts  there  mentioned, 
mull:  be  eleven  days  fooner  than  the  former 
days,  on  which  they  ufed  to  be  holden, 
and  the  firft  Tuefday  of  October,  new  ftyle, 
will  fometimes  be  more,  and  fometimes 
lefs,  than  eleven  days  fooner  than  the  firft 
Tuefday  of  the  fame  month,  old  ftyle  ; 
That,  for  inftance,  in  the  laft  year,  i774> 
the  firft  Tuefday  of  Odober,  new  ftyle, 
was  the  fourth  day  of  the  month,  new 
ftyle,  and  the  firft  Tuefday,  old  ftyle,  was 
the  eighteenth  of  the  month,  new  ftyle ; 
that  is,  at  a  fortnight's  interval.  That  the 
court-leet,  therefore,  at  which  Newton 
and  Peckham  were  appointed,  was  a  fort- 
night fooner  than  the  day  on  which  it 
•' V^puld  have  been  holdeil,  if  there  had  been 

(i)  Cro.  Eliz.  p.  485.     Comyiis.  v,  Boycr. 

no 
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.fio  change  of  the  ftyle>  and,  confequent- 
ly,  not  according  to  the  provifion  of  the 
flatute.  That,  at  moft,  this  was  a  caj'us 
077iijfusy  not  provided  for  by  the  ftatute, 
and  the  court  muft  be  holden  on  the  old 
prefcriptive  day,  without  any  reference  to 
the  alteration  of  the  fiyle  (D). 

That,  as  to  Oliver's  return,  it  was  un- 
doubtedly bad ;  and,  if  the  Committee 
were  to  put  that  of  Baunton  on  the  fame 
footing  with  it,  they  muift  hold  them  to 
be  both  void. 

The  Committee  having  cleared  the 
court,  deliberated  among  themfelves  \  and 
the  counfel  being  again  called  in,  -the 
Chairman  acquainted  theni,  that  the  Com- 
mittee had  refolved, 

"  That  the  return  made  by  John  New- 
*'  ton,  jun.  and  John  Peckham,  of  Mr. 
"  Luttrel  and  Mr.  Wolfeley,  was  an  illegal 
*'  return* 

"  And  that  the  other  two  returns  ap- 
*'  peared  to  the  Committee  to  be  fo  com- 
"  plicated  together,  that  they  thought 
"  it  their  duty  to  go  upon  the  merits  of 
**  the  election,  without  previoufly  decid- 
♦*  ing  between  them." 

I  3       •  The 
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The  counfel  for  Walter  and  Brown^ 
now  went  into  the  whole  that  remained 
of  their  cafe,  viz.  ^ 

The  majority  of  legal  votes. 

The   bribery  by  Luttrel  and  Wolfeley,' 
or  their  agents  ( i ) ; 

And,  Luttrel's  ineligibility. 

The  numbers  on  Baunton's  poll  ftoo3 
as  follows, 

For  Walter  and  Browne  *  62 

For  Luttrel  and  Wolfeley  -         58 

Majority  for  Walter  and  Browne     -    4 


.   On  Oliver's  poll,    the  numbers  were; 
For  Luttrel  and  Wolfeley  -         86 

Fpr  Walter  and  Browne  -  37 

Majority  for  Luttrel  and  Wolfeley     49 

They  propofed  to  add  5  to  Walter  and 
Browne^s  votes  on  Baunton's  poll : 

And  to  take  off  11  (2)  from  the  votes 
for  Luttrel  and  Wolfeley. 

(; )  FiJe  injra  Cafe  of  St.  Ives,  Note  (B). 

(2)  In  the  minutes  this  is  flated  to  be  lO,  but  then 

the   numbers  on  the  two  corrected  polls  would  n<^ 

porrcfpond. 

The 
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^pThe  numbers  then  would  ftand  thus. 

•Tor  Walter  and  Browne  -  oy 

For  Luttrel  and  Wolfeley         -  47 

Majority  for  Walter  and  Browne  20 

In  like  manner,  they  propofed  to  add 
30  for  Walter  and  Browne  on  Oliver's  poll ; 

And  to  take  oflr  39  from  the  votes  for 
Luttrel  and  Wolfeley.  iThe  numbers  then 
would  correfpond  with  the  other  poll,  - 

They  contended,  that  -there  are  nwe 
commonalty  ftewards,  who  are  entitled  to 
vote  under  the  laft  -  determination  of  the 
Houfe.    -  ^  -r.^^/  '.-  t-^v'i-ol 

The  other  voters  rejeded  by  Oliver, 
and  which  they  meant  to  re-eftabliih,  "teid 
been  refufed  as  fraudulent  inhabitants,  or 
fraudulently  rated. 

And  the  votes  for  Luttrell  and  Wolfe- 
ley  whom  they  meant  to  ftrike  off  from 
both  polls,  were  objeiSed  to  on  the  fame" 
grounds.  - 

.  They  alfo,  objefted  to  one  of  Luttrel  and 
Wolfeley's  voters  as  lying  under  a  convic- 
tion of  felony. 

I  4  Having 
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Having  gone  thi'ough  their  evidence 
concerning  the  votes  which  they  meant  to 
add  to,  or  ftrike  oiF  from,  the  two  polls, 
they  proceeded  to  produce  evidence  on  the 
head  of  bribery  ;  and  to  (hew  that  Lutterel 
held  a  difqualifying  office.  When  they 
had  finifhedj  and  fummed  up  their  evi- 
dence ; 

The  counfel  on  the  other  fide  went 
firft  upon  their  objections  to  the  voters 
claiming  as  commonalty  ftewards. 

They  next  objeded  to  23  votes  received 
byBaunton  for  Walter  and  Browne,  5  of 
which  were  alfo  admitted  by  Oliver. 

Then  they  endeavoured  to  fupport  the 
votes  which  had  been  obje6hed  to  on  the 
other  fide. 

cj"  In  order  to  make  the  numbers  on  the 
two  polls  correfpond,  after  their  propofed 
alterations,  we  muft  fuppofe  that  they  al- 
lowed 7  of  the  votes  for  Walter  and 
Browne  on  Baunton's  poll,  which  were 
not  admitted  by  Oliver.  If  fo,  by  their 
calculation,  the  numbers  ought  to  have 

feeen^ 

For 
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> '   For  Luttrel  and  Wolfefey         -  86 

For  Walter  and  Browne         -  39 

■    Majority  for  Luttrel  and  Wolfeley    47 

After  this,  they  proceeded  to  remove 
the  imputation  of  bribery  from  Luttrel 
arid  Wolfeley,  and  to  fix  bribery  on  the 
other  two  candidates: 

Laftly,  they  anfwered  the  objedions  to 
Luttrel's  eligibility;  and  after  they  had 
fummed  up  their  cafe. 

The  counfel  on  the  other  fide  replied. 

On  the  queftion  concerning  the  com- 
monalty ftewards,  the  fads,  and  the  argu- 
ments on  both  fides  were  as  follows. 

On  the  part  of  Walter  and  Browne,  a 
book  was  produced,  by  the  Rev.  Mr.  John 
Taylor,  curate  of  Milborne  Port,  and  one 
of  the  commonalty  ftewards,  containing 
the  accounts  of  the  commonalty  ftewards 
♦  concerning  the  management  of  their  eftates, 
their  rents,  difburfements,  and  the  elec- 
tions to  fill  up  vacancies.  The  book  com- 
menced in  1762.  He  knew  of  no  othet 
^ook  of  a  prior  date.     By  feveral  entries 

in 
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in  this  book,  it  appeared,  that  there  were 
nine  perfons  defcrib ed  as  commonalty  ftew*" 
ards.  That  when  one  died,  or  refigned, 
another  was  elefted  in  his  (lead,  and  the 
entry  of  the  election  figned,  fometimes  by 
five,  fometimes  by  feven  perfons,  ftyling 
themfelvesj^fi£;^r^/j.  The  two  who  ar^. 
appointed  annually,  are  in  this  book  de*, 
nominated  prefiding  Jlewards,  The  whole 
are,  fometimes  called  the  Homage^  and  fe- 
ven of  them  AJJiJlantSy  in  contradiftindlion 
to  the  two  prefiding  ftewards. 

By  the  Journals,  8  Dec.  1702,  in  the 
<;afe  when  the  laft  determination  of  the 
Houfe  was  made,  it  appears,  that  one 
party  contended,  that  the  right  of  election 
was  **  In  the  inhabitants  paying  a  yearly 
*'  rent  to  the  queen-dowager,  and  not  re- 
*'  ceiving  alms,"  and,  that  the  other  al- 
ledged,  that  it  was  *' In  the  nine  capital 
^*  bailiffs,  their  two  deputies,  in  the  nine 
**  commonalty  ftewards,  and  in  the  inha- 
"  bitants  paying  fcot  and  lot." — The  for- 
mer does  not  feem  to  have  denied  the 
number  of  commonalty    ftewards  to  be 

.    nme. 
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:,  or  to  have  given  any  evidence  to' 


ninCj 
contradi 

William  Burgler,  aged  62,  who  had 
lived  the  principal  part  of  that  time  at 
Milborne  Port,  and  John  Noakes,  aged 
61,  who  had  been  born,  and  had  always 
lived  there,  fwore  that  they  always  under- ^ 
ftood  that  the  nine  ha'd  a  right  of  voting, 
and  had  voted  ;  and  the  former  faid  they 
voted  whether  they  were  inhabitants  or 
not.  That,  when  the  two  fab-bailiffs 
were  in  different  intereils,  he  had  known 
them  rejeded  by  one  of  them,  but  never 
by  both  the  fub-bailiffs. 

On  the  other  fide,  they  read  the 
entry  in  the  Journals  of  14  March  164!^, 
containing  the  report  of  the  Committee 
of  privileges  and  elections,  on  the  contro- 
verted eleftion  between  Medlycot  and 
French,  by  which  it  appears,  that  fome 
of  the  feven  claiming  to  be  commonalty 
Upwards,  and  to  vote,  having  been  rejcdl- 
ed,  and  Mr.  French,  in  whofe  interefl  they 
were,  having  petitioned,  the  old  books 
were  examined,  and,  it  appearing,  that 
they  were:  there  denominated  the  JJJiJlantSj 

or 
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or  the  Homage^  parole  evidence  was  of- 
fered to  prove  them  commonalty  ftev^ards, 
but  was  rejeded  by  the  Committee  (i). 

They  then  produced  two  returns,  one 
of  1681,  the  other  of  1695,  t:o  each  of 
which  there  were  the  names  of  two  per- 
fons  defigned  as  commonaUy  ftewards, 
and  only  two  5  and  alfo  certain  leafes 
granted  by  the  two,  called,  by  them,  the 
only  commonalty  ftewards,  without  the 
concurrence  of  the  other  feven. 

The  counfel  for  Walter  and  Brown  ar- 
gued thus  : 

It  ir  .  cry  clear,  from  the  ftate  of  the 
cafe  in  1702,  as  it  has  been  cited  from  the 
Journals,  that  the  Houfe  muft  have  re- 
ferred to  the  number  of  commonalty  flew- 
^rds  ftated  by  the  one  party,  and  not  con- 
troverted by  the  other,  in  the  determina- 
tion of  the  right  of  eledlon ;  for,  the 
right  being  alledged  to  be  in  nine  capital 
bailiffs,  and  in  nine  commonalty  ftewards, 
&c.  the  Houfe  decided  it  to  be,  in  the 
capital  bailiffs,   and  in  the  commonalty 

(i)  Journ.  vol.  xxv.  p.  790.  col.  i. 

ftew* 
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ftewards,  &ic.  without  defining  the  num- 
ber of  either,  Thofe  general  words  are  al- 
lowed to  relate  to  the  number  of  nine  ca- 
pital bailiffs;  why  fliould  they  not  alfo, 
in  the  cafe  of  the  commonalty  ftewards, 
relate  to  tiie  fame  fpecified  number  ? 

The  general  reputation  in  the  place, 
and  the  entries  in  ^  the  book  produced  by 
Mr.  Taylor,  prove,  that  all  the  mne  are 
equally  entitled  to  vote  as  commonalty 
ftewards. 

On  the  other  fide,  they  relied  on  the 
evidence  they  had  produced. — They  faid  : 

It  is  pretty  evident  that  tL'^,,book,  be-* 
ginning  in  1762,  has  been  contrived .  oa 
purpofe  t,o  eftablifli  the  right  of  ^//  the 
nine,  and  there  is  no  other  way  of  accouqt-^ 
ing  for  the  Jofs  of  all  the  books  antece- 
dent to  that  date,  but  by  fuppoiing  them, 
fecreted  or  deftroyed,  that  they  might  not 
be  evidence  agalnft  it. 

On  the  queftion  of  the  rates,  it  appearipd, 
that,  ev^r  fmce  the  year  J  772,  there  ta^ 
been  great  ftruggles,  between  Mr.  Medlyf.- 
cot  and  Mr.  Walter,  about  the  appoint- 
ment of  overfeers  of  the  poor.     Several 

of 
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of  the  appointments  had  been  quafhed  by 
the  court  of  King's  Bench,  and  two,  of 
two  fets  of  overfeers,  which  had  been 
made  by  the  different  parties  at  the  fame 
time,  viz.  Eafter  1774,  were  thenbcfore 
that  court.  ^    "^^'^    -' 

{t^  They  were  afterwards  quafhed,  28 
January,  1775,  pending  the  fitting  of  this 
Committee.) 

Upon  thefe  fads,  the  Committee  pro- 
pofed,  that  the  following  queflion  fhould 
be  argued  by  the  counfel,  viz. 

**  Whether  perfons  rateable^  and  hav- 
*^  mg  faid  to  the  rate,  though  that  rate 
*^  were  made  and  collected  by  officers  il- 
•'  legal,  or  doubtful,  may  vote  as  inhabit- 
'*^nts  paying  fcot  and  lot.'* 

The  counfel  for  Walter  and  Browne 
contended  that  they  may. 

They  faid,  that  fcot  and  lot  exifted  long 
before  overfeers  of  the  poor,  or  poor-rates 
were  known  to  the  law  df  England,  (which 
18  only  fince  the  ftatute  (i)  of  the  43d 
year  of  Queen  Elizabeth) ;  and  for  this  they 

(i)  43Eliz.  cap.  2. 

appealed 
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;ippealed  to  the  definitions  in  Spelman^s 
Gloffary  ( i ).  That  the  defcription  there- 
fore of  perfons  paying  fcot  and  lot  could 
not  depend  on  the  regular  appointment  of 
officers  according  to  the  rules  laid  down 
by  that  ftatute.  That  the  poor-rate  in- 
deed was  in  common  cafes  very  properly 
taken  to  be  the  rule  for  difcovering  who 
are  to  be  confidered  as  perfons  paying  fcot 
and  lot ;  but  that  the  right  of  fuch  per- 
fons to  vote  is  fo  far  from  being  created  by 
the  poor-rate,  that  it  is  neither  neceflarily 
conneded  with,  nor  alterable  by  it  (E). 

But,  as  to  rates  made  by  illegal  over- 
feers,  they  argued,  that  the  overfeer  is  a 
mere  inftrument;  and,  therefore,  any 
minifterial  ad  done  by  him  fhall  not  be 
avoided,  becaufe  the  title,  which  he  had 
to  the  office,  was  bad.  That,  on  this 
principle,  admiffions  on  furrenders,  made 
by  a  lord  of  the  manor,  continue  to  be 
good,  though  he  himfelf  be  afterwards 
oufted,  on  a  defedl  in  his  title  exifting 
previous  to  fuch  admiflions,  whereas  im- 

(i)  Titles  Scot  and  Lot. 

i^:  mediate 
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diate  grants  made  by  him  are  void.  That, 
in  like  manner,  admiffions  of  burgeffes,  ia 
boroughs,  by  illegal  mayors,  or  aldermen, 
are  good,  where  the  burgeffes  were  ad- 
mitted under  a  precedent  title,  but  they 
are  void,  where  the  admiffions  were  on 
eledtion;  the  mayor  or  aldermen  affcing, 
in  the  firft  cafe,  merely  in  a  minifterial 
capacity  -,  in  the  fecond,  as  voluntary  elec- 
tors. 

The  counfel  for  Luttrel  and  Wolfeley 
took  a  diftindion  on  the  word  ^'  dGubtful^* 
in  the  queftion,  as  propofed  by  the  Com- 
jnittee.  If  it  meant  to  refer  to  inftances 
where  there  had  been  but  one  rate,  and 
one  fet  of  overfeers,  though,  perhaps,  the 
appointment  and  rate  might  be  after- 
wards queftioned,  and  fet  afide,  there  they 
thought  the  votes  would  be  good,  but 
not,  as  in  the  prefent  cafe,  where  the  ap- 
pointment and  rate  were,  at  the  time  of 
making  them,  difputed,  and  oppofed  by 
another  appointment  and  another  rate.  In 
-fuch  cafe  they  faid  they  conceived,  that, 
upon  the  queftion  of  the  legality  being  ju- 
dicially determined,  the  rate  made  by  the 

■' -  '^  ille- 
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illegal  overfeers  being  bad,  the  money- 
would  be  recoverable  by  thofe  who  had 
paid  under  that  rate,  and  they  would   be 

in  the  fame  fituatioa  as  if  they  never  had 
been  rated  or  had  paid* 

They  denied,  that  parilh  officers  were 
tnere  inftruments  adiing  minifierially  in 
making  the  rates. 

And  they  alledged,  that  the  relation 
now  between  fcot  and  lot,  and  the  poor- 
rate  IS  fuch,  that,  if  there  v/ere  no  rate, 
there  would  be  no  fcot  and  lot,  becaufe  there 
would  be  no  parilli  expences  to  be  borne. 

The  Committee,  after  clearing  the  court, 
and  deliberating  on  the  queflion, 

Refolved,  That  perfons  rateable^  and 
*'  havi?2g  paid  to  the  rate,  though  that  rate 
*^  be  made  by  officers  illegal,  or  doubt- 
*'  ful,  have  a  right  to  vote  as  inhabitants 
**  paying  fcot  and  lot  (F)." 

And  they  directed  the  counfel  to  con- 
fine themfelves  in  their  evidence  (concern- 
ing the  particular  votes  objected  to  on  this 
head)  to  their  rateability,  wiJiout  enter- 
ing into  the  legality  of  the  appointment 
of  the  overfeers.  ^. 

Vol.  L  K  ^-"^,^^4^ 

^     '^^"^^  \      <^ 
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This  point  of  law  being  decided  by  the 
Committee,  the  dilcuffion  of  each  particu- 
lar vote  became  in   a  manner  a  diftincl 
caufe,   turning   merely  on  the  matter  of 
fa6t.     For  the  reafons  therefore  given  in 
the  Introduction  (i),  I  have  omitted  all  that 
part  of  the  cafe,  as  well  as  what  concern- 
ed  the   bribery  of  the   parties,    or    their 
agents,  as  there  was   no   qaeftion  of  law 
on  that  fubjcdt.    On  this   occafion,  and  in 
the  fucceeding  cafes  when  the  circumftances 
happen  to  be  fimilar,  1  defire  to  adopt  the 
words  of  the  Committee  of  privileges  and 
eledtions,  in  the  cafe  of  Coventry,  24  Feb. 
170V,  where  they  fay,  in  their  report  to 
the  Houfe,   "  That  the  evidence  relating 
**,  to   the  difqualifying   and  juftifying  of, 
*'  voters  being  very  particular,  it   is   con- 
"  ceived  more  proper  to  refer  to  the  mi- 
"  nutes  taken  at  the  Committee,  than   to 
*'  tranfcribe  the  fame,  and   make  a  long 
**  report,  which,  after  the   determination 
'*  of  the  election,  can  be  of  no  ufe{2)." 

With  regard  to  the  perfon  objeded  fb, 
as  under  a  convidion  of  felony  (one  Jamesi 

(i)   Supra,  p.  4.1. 
*"  ('2)  Journ.  vol.  xvi.  p.  763.  col.  r.  ** 

Hif- 
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Hifcox),  a  copy  of  the  convidlion  was  pro- 
duced by  a  witnefs,  who  had  compared 
it  with  the  original ;  and  another  fwore  to 
his  identity. 

It  was  contended,  on  the  part  of  Lut- 
trcl  and  Wolfeley,  that  a  perfon  in  this 
fituation  may  vote  for  a  member  of  Par-* 
liament. 

On  the  head  of  Mr.  Luttrel's  ineligibi- 
lity, it  appeared  from  the  evidence  of  Mr. 
Charles  Hartford,  the  perfon  who  exe- 
cutes the  office,  he  was  fuppofed  to  hold, 
as  deputy,  that  it  is  the  place  of  Cuf* 
tonier  inwards  in  the  Port  of  Briftof. 
That  it  ftands  in  the  name  of  one  Mr. 
Smith,  who  refides  in  Ireland;  and  the 
accounts  are  always  made  out  in  his 
name.  He  faid,  he  paid  the  profits  (a- 
mounting  to  between  three  and  four  hun- 
dred pounds  a  year)  to  Luttrel,  confider- 
ing  him  as  agent  for  Smith.  That  he 
had  feen  a  power  of  attorney  from  Smith 
to  Luttrel,  authorizing  him  to  appoint  a 
deputy  for  him,  and  that  he  had  received 
a  deputation  from  Luttrel  as  attorney  for 
Smith,  but  that,  afterwards,  that  deputa- 
tion being  found  to  be  improper,  he  had 

KL  2  de- 


dcftroyed  It,  and  had  received  his  deputa-' 
tion  (which  was  produced  and  read)  di- 
redly  from  Smith.  That  he  thought^ 
from  this  tranfa£tion>  that  there  was  fuch- 
a,  connexion  between  Smith  and  Luttrel, 
as  made  it  fafe  for  him  to  pay  the  money 
to  Luttrel ;  but  that  h-e  had  neyep,confi- 
dered  whether  the  payments  he  had  made 
to  Luttrel  w^ere  ftridly  legal,  and  he 
thought  that,  if  Smith  were  to  die,  he 
would  be  liabhe  to  pay  the  arrears  of  the 
profits  to  his  executors.  He  faid  he  was- 
appointed  by  Mr.  Luttrel's  intereft. 

On  the  part  of  Walter  and  Browne  it 
was  contended^ 

That  Smith's  holding  the  office  was 
n[ierely  colourable.  That  Luttrel  received 
the  profits,  and  was,  in  fubftance,  the  per- 
fon  who  poffeffed  the  office,  and  that  he 
w^as  thereby  incapable  of  being  eleded 
fince  the  fiatute  of  the  12th  and  13th  of 
..William  ILL  (G)  (1). 

_,  On  the  other  fide  they  argued, 

-That,  fuppofing  Mr.  Luttrel  to  be  pof- 
fefl'ed  of  the  office,   yet  he  was  capable  of 

(l)       Cap.      lO.        §89,       90.  -'■,        y,^    > 

being 
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being  ekBedy  and  if  he  were  to  refign, 
after  tHb  eledion,  might  Jit  and  vote.  That 
there  is  a  clear  difference  between  the  fta- 
'lutes  of  the  12th  and  13th  of  William  IIL 
\ami-the  6th  of  Anne  (i).     That  (G)  by 
jthe    latter,    perfons   holding    the   offices 
which  are  there  fpeclfied,  are  not  only  de- 
clared to  be  incapable  of  Jitting,   but  of 
-.being  eledfed,  and,  if  they  a^e  eledted,  the 
-'^ledion  is  made  void ;  but,  in  the  ftatute 
'of  William,  there  is  no  claufe  to  make  a 
"^^erfon  holding  a  place  in  the  cuftoms,  inca- 
pable of  being  eleBed^  or  the  eledlion  of 
him  void.     Accordingly,  they  faid,  that, 
in  the  cafe   of  Sir  Richard  Allin,  who, 
Jiaving  an  ofRce  in  the  cuftoms  when   he 
twas  chofen  for  Dunwich,  had  furrendered 
Hi  before  he  took  his  feat,  the  Houfe,  9  Feb, 
170!^,  refolved,  that  he  Ihould  be  admit- 
ted to  take  his  feat  (2)  (H). 

'  But' they  faid,  it  was  unneceflary  for 
them  to  urge  this  point,  as  no  evidence 
had  been  given  to  fhew  that  Mr.  Luttrel 
%tad"atiy  beneficial  intereft  in  the  place, 

(i)  Cap.  7.  §  25,  29.         ^ 

(2)  Journ.  vol.  xvi.  p.  98.  col.  2.  and  p.  99.  col.  i, 

5^^^^'^  K  3  The 
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The  following  queftions  of  evidence 
arofe  in  the  courfe  of  the  caufe. 

When  John  Ames  was  called  to  prove 
the  declarations  of  Medlycot  concerning 
the  return  (i),  his  evidence  on  that  head 
was  objedted  to. 

It  was  contended,  that  Medlycot  was 
not  a  party  to  the  petition,  and  that  his 
delarations  could  not  affedi:  the  caufe  of 
Luttrel  and  Wolfeley. 

The  other  fide  alledged,  that  he  was 
avowedly  the  perfon  on  whofe  intereft  they 
flood,  and  was  to  be  conndered  as  an  agent 
for  them. 

The  court  was  cleared,  and  the  Com* 
mittee,  after  deliberation, 

Refolved,  to  admit  the  evidence. 

Mr.  Medlycot  was  propolcd  to  be  called, 
to  contradid  the  teftimony  of  Ames,  but 
being  objeded  to,  after  argument,  and 
clearing  the  court,  the  Committee 

Refolved,  that  his  evidence  fhould  not 
be  received. 

One  of  the  prefiding  commonalty  ftew- 
ards  (the  Rev.  Mr.  Taylor)  being  afked  a 

(i)  Supra,  p.  102, 

queftion 
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queftlori  touching  the  right  of  the  nine 
commonalty  ftewards  to  vote,  this  was  ob- 
jedted  to ; 

And  the  queftion  waved  ;  he  having  a 
contingent  intereft  to  maintain  their  right 
of  voting. 

John  Coxe  Hippefiey,  Efq.  barrifter,  be- 
ing called  on  the  lubjedt  of  Mr.LuttrePs  of- 
fice, refufed  to  anfwer  any  queflions  which 
might  afFeft  hjm,  as  he  had  conftantly 
aded  as  his  confidential  advifer  and  coun- 
fel. 

The  Committee  took  feveral   days  to 

confider  of  the  merits  of  this  eledion,  af- 
ter the  counfel  had  clofed  their  evidence 
and  arguments. 

On  Friday,  the  loth  of  February,  their 
Chairman  informed  the  Houfc,  '*  That  the 
**  Committee  had  determined^ 

*'  That  Edward  Walter,    Efq.   is   not 
*'  duly  eled:ed  a   burgefs  to  ferve  in  this 
**  prefent  Parliament  for  the  borough  of 
*'  Miiborne  Port  in  the    county   of  So- 
**  merfet. 

"  That  Ifaac  Hawkins  Browne,  Efq. 
"  is  not  duly  eleded  a  burgefs  to  ferve  in 

K  4  ''  this 
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*5|this  prefent  Parliaiijent  for.^^g/ai^  bo- 

^^t*,^^hat  the  Hon.  Temple  Luttrel  is  duly 
**, returned  a  burgefs,  to  ferve  in  this  pre- 
*'  fen:  Parliament  for  the  borough  of  Mil- 
f^  borne  Port  in  the  coynty  of  Somer- 
f*  iet,  by  the  return  executed  by  Elias 
*'  Oliver. 

*<  That  Charles  Wolfeley,  Efq.  is  duly 
•'  returned  a  burgefs  to  ferve  in  this  pre- 
*'  fent  Parliament  for  the  faid  borough,  by 
^'  the  return  executed  by  the  faid  Elias 
*^  Oliver. 

*'  That  the  Hop.  Temple  Luttrel  is  duly 
**  eleded  a  burgefs  to  ferve  in  this  prefenj: 
**  Parliament  for  the  borough  of  Milborne 
^'  Port  in  the  county  of  Somerfet. 

*'  That  Charles  Wolfeley,  Efq.  is  duly 
^^  eleftcd  a  burgefs  to  ferve  in  this  prefent 
*'  Parliament  for  the  faid  borough  of 
*'  Milborne  Port  (I).'^ 

The  faid  determinations  were  order- 
ed to  be  entered  in  the  Journals  of  the 
Houfe,  and  the  deputy-ckrk  of  the  crown 
was  ordered  to  attend  immediately,  with 
the  feveral  returns  for  this  borough  ; 

And 
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'  And'''t3''t'ake  ofF  the  file  tKe  indenture 
of  return,  by  which  Edward  Walter,  Efq, 
and  Ifaac  Hawkins  Browne,  Efq.  were 
returned  ;  and  alfo  the  indenture  of  re- 
turn executed  by  John  Newton  and  John 
Peckham,  by  which  the  Hon.  Temple 
Luttrel  and  Charles  Wolfeley,  Efq.  were 
returned  ; 
,  "Which  was  done  accordingly  (i) 

(1)  Votes,  10  Feb.  p.  204,  205. 
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pAGE  109.  (k)  7  and  8  Will.  III.  cap.  25.  §  i. 
*'  The  ofEcer  to  whom  the  writ  is  fent,  fhall, 
«*  by  himfelf,  or  agent,  deliver,  or  caufe  to  be 
*'  delivered,  the  precept  to  the  proper  officer  of 
«'  every  borough,  town  corporate,  port,  or  place, 
*^  to  whom  the  execution  of  fuch  precept  doth  be- 
*«  long  or  appertain,  and  to  no  other  perfon  what- 
*<  foever,  and  fuch  officer  upon  the  back  of  the 
**  fame  precept,  fhall  indorfe  the  day  of  the  re^ 
*^  ceipt  thereof,  in  the  prefence  of  the  party  from 
*^  whom  he  received  fuch  precept,  and  fliall  forth- 
**  with  caufe  publick  notice  to  be  given  of  the 
*'  time  and  place  of  eletSlion,  and  fhall  proceed 
*'  to  election  thereupon,  within  the  fpace  of  eight 
*'  days  next,  after  his  receipt  of  the  fame  pre- 
"  cept,  and  give  four  days  notice,  at  leafl,  of 
"   the  day  appointed  for  the  eledlion." 

P.  113.  (B^  I  have  heard  of  fcveral  inftances 
where  this  happened,  at  the  laft  general  election, 
particularly  at  Sudbury  ;  yet,  when  that  eledlion 
was  brought  before  a  Committee,   though  the  mif- 

condudt 
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conduct  of  the  officer  who  made  the  return,  was 
one  ground  of  the  petition,  it  was  never  contended 
that  he  was  not  the  perfon  who  ought  to  have 
had  the  execution  of  the  precept. 

P,  ii6.  (C)  Comyns  v.  Boyer,  Croke  EIIz.  p. 
485.  "  The  defendant  in  his  plea,  alledgeth  the 
prefcription  to  be  to  hold  a  fair  there  every 
year  upon  the  29th  of  Auguft,  and  hedoth  not  ex- 
cept Sunday  as  it  ought  to  be.--But  this  objedlion 
was  not  allowed  for  a  fair,  holden  upon  the  Sun- 
day is  well  enough  ;  although  by  the  flatute 
(27  Hen. VI.  cap.  5.  §  i.)  there  is  a  penalty  in- 
flidled  upon  the  party  that  fells  upon  that  day, 
*'    but  it  makes  it  net  to  be  void/' 

Nota,  The  ftatute  abfolutely  fays,  ^^  That  all 
*'  manner  of  fairs  and  markets,  on  the  principal 
*'  feafts  therein  fpecified,  and  Sundays,  and  Good 
*'  Friday,  Jhall  ceafe^  on  pain  of  forfeiture  of  the 
*'  goods  expofed  to  fale,  to  the  lord  of  the  fran- 
*'  chife  or  liberty  j"  and  it  grants,  <*  That  when 
*'  there  was  no  other  day  to  hold  the  fair,  but  fuch 
*'  on  which  it  was  now  prohibited,  it  may  be 
*^  holden,  by  ftrength  of  the  old  grant,  within 
*'  three  days  next,  before  or  after  the  faid  feafts, 
'^  giving  proper  notice  to  the  common  people.'* 
The  four  Sundays  in  harveft  are  excepted  from  the 
prohibition  of  the  ftatute. 

P.  117.  (D).  This  does  not  feem  to  be  conclu- 
five.  The  true  meaning  of  the  firft  fe£lion  feems 
%o  be  that,   where  a  court  vvas  holden  according  is 

a  given 
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a  given  day,  before  the  flatute,  it  ihall  now  he 
holden  according  to  another  day,  eleven  days  fooner, 
i,  e.  according  to  the  fame  nominal  day  as  formerly. 
Thus  this  court  being  holden  according  to  the  firft 
of  October,  old  ftyle,  before  the  a6l,  vv^ould  now  be 
holden  according  to  the  fame  nominal  day^  viz.  the 
iirft  of  October,  new  ftyle  ;  that  is,  according  to 
a  day,  eleven  days  previous  to  the  day  according  to 
which  it  was  formerly  holden; 

P.  127.  (£)  What  it  is  to  fayfcot  and  lot ^  or,  tn 
fayfcoty  and  bear  loty  is  no  where  exactly  defined. 
There  is  nothing  very  diflindl  or  fatisfadtory,  in 
what  we  find  in  Spelman,  on  this  fubject.  It 
only  appears,  from  the  authorities  cited  there,  that 
thofe  exprcfTions  were  in  ufe,  as  far  back  as  the 
Conqueft.  It  is  probable  that,  from  fignifyingfome 
fpecial  municipal  or  parochial  tax  and  duty,  they 
came  in  time  to  be  ufed,  in  a  popular  fenfe,  to 
comprehend  generally  the  burthens  to  which  the 
inhabitants  of  a  borough,  or  parifh,  as  fuch,  were 
liable.  If  the  original  fignification  were  that^  in 
which  thofe  terms  are  ufed  in  the  refolutions  of  the 
Houfc  of  Commons,  it  is  very  clear  that  the  pro- 
vifions  of  the  flatute  of  Queen  Elizabeth,  could 
neither  regulate,  nor  afcertain,  who  ^re  payers  of 
fcot  and  lot.  But  all  the  determinations  of  the  right 
of  eledion  are  poflerior  to  the  reign  of  Queen  Eli- 
zabeth, and  we  muft  fuppofe  that  the  Houfc  in 
thofe  determinations,  made  ufe  of  ^^  fcot  and  lot*'  in 
the  general  popular  fenfe,  for,  when  they  were  made, 

1  b«. 
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1  believe,  no    general   tax    or    duty   was    known 
by  thofe  names  *. 

We  are  therefore  to   underftand,    that,    by  per- 
{ons  paying  fcot  andlot^  theHoufe  meant  thofe  per- 
fons  whofe  circumftances  are  fuificiently  independ- 
ent to    enable    them    to   contribute,   in    general, 
to  fuch   taxes   and  burthens  as  they  are  liable  to, 
as    inhabitants    of    the    place  ;    and,    feeing    the 
poor-rate,  ever  fince  the   43d  year  of  Queen  Eli- 
zabeth,  has  been  the  moft  confiderable   and    per- 
manent   local    tax,    the    payment   of  that  affords 
fuch  a  prefumption,    that  the  perfon  paying  is  in 
a  fituation   to    contribute  to    the  reft,    as  to  have 
been   conftantly    taken   for   the    criterion   of    the 
right    to   vote,    whenever  that  right  is  fimilar  to 
what  it   is  in  Milborne  Port.     The  ftatute  for  re- 
gulating elections  in  the  city  of  London,   (11  Geo. 
I.    cap,  1 8,  §  9.)   afcertains,   in  a  very    particular 
manner,  how  the  legiflature  underftood  what  it  was 
to  pay  fcot  in   that  city,    and  corroborates  what  T 
have  Juft  faid  on  this  fubjedt. 
.  '    P.  129.  (F)  This  decifion  of  the   Committee  it 
confonantto  the  determinations  of  the  courts  of  law, 
in   fettlement  cafes. 

"  And   though    the  rate  be  in  form,   or  in   the 
if*  manner  of  making  it,  not  ftridly  legal,  but  void  ; 
-  *^*  ycfi   if  the   party    be  rated,    and  pay  to  fuch  a 

n^  \ 

■^\  f^, In  Scotland,  when  a  perfon  petitions  to  be  admitted  a 
burge(s  of  a  ro_^al  borough,  he  engages  that  he  will  "fcot  and 
'«'/<?/,  vvatch  and  ward,"  &c.  Cafe  of  Linlithgow  in  the  Houfe 

"ij&f  iords,  10  April  1775, 

<^  rate. 


tJ^z  NOTES. 

*«  rate^    hcfhallgain  a  fettlemenr."     Burn's   Juf- 
tice,  Title,   Poor,  Settlement  by  Rates,    p.  385. 

"  But  a  man  mufl  be  rated,  and  muft  pay,  to 
''  gain  a  fettlement,"  Ibid.  p.  384. 

P.  132,  133.  (G)  12  and  13  Will.  III.  cap.  10. 
§  89.  "  No  member  of  the  Houfe  of  Commons 
"  fhall  be  capable  of  being  a  commiffioner  or  farmer 
'«  of  the  cuftoms,  or  of  holding  or  enjoying  in 
*'  his  own  name,  or  in  the  name  of  any  other  per- 
*'  fon  in  truft  for  him,  or  for  his  ufe  and  benefit^ 
*'  or  of  executing  by  himfelf,  or  his  deputy,  any 
*'  office,  place,  or  employment,  touching,  or  con- 
*'  cerning  the  farming,  collecting,  or  managing 
*'  the  cuftoms." 

§  90.  *'  If  a  member  of  the  Houfe  of  Cora- 
*'  mons,  fhall,  during  the  time  of  his  being  a 
*'  member  of  Parliament,  by  himfelf,  or  his  de- 
*'  puty,  or  any  other  in  truft  for  him,  or  for  his 
*'  benefit,  take,  enjoy,  or  execute,  any  office,  place, 
*'  or  employment  touching,  or  concerning  the 
*'  the  farming,  colle(S^ing,  or  managing  the  cuf- 
*'  toms,  fuch  perfon  is  hereby  declared  and  en- 
"  a6led  to  be  abfolutely  incapable  of  fitting,  vot- 
*'  ing,  or  a6ling,  as  a  member  of  the  Houfe  of 
*'  Commons  in  fuch  Parliament." 

For  fciSl.  25  and  29  of  6  Anne,  cap.  7.  fee  the 
Cafe  of  North  Berwick,    &c.  infra. 

In  the  Commentaries  on  the  Laws  of  England, 
it  is  laid  down,  that  no  officer  of  the  cuftoms  is 
capable  of  being  ele^edy    vol.    I.  p.  175,   410,    Yet 

tha 
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the  cafe   of    Sir  Richard    Allin   (Note    H)  feeras 
to  prove  the  contrary. 

P.  133.    (H)  "  The   Houfe    being  acquainted 

*'  that  Sir   Richard  Allin,    lately   adjudged    to   be 

*'  duly  eledled  a  burgefs  toferve  in  this  prefent  Par- 

"  liament,     for  the  borough    of  Dunwich,    defires 

''  the  opinion  of  the    Houfe  (before   he  takes  his 

*'  place)  upon  the  claufe  in  the  a<£t  of  Parliament 

"  of  the  12  and  I  3  of  Will,  the  Hid.  (intituled  an 

"  a6l  for  granting  an  aid   to  his   majefty,    for  de- 

««  fraying  the  expence  of  his    navy,   guards,   and 

*'  garrifons,   for  one  year,   and  for  other  neceflary 

*'  occafions)  which  relates  to  the  officers  of  the  cuf- 

*'  toms,    in    regard    he    w^as,     by    letters    patent 

"  granted  by    King    Charles    the    Hd.   dated  the 

*'  3  ift  day  of  May   in   the  30th  year  of  his  reign, 

*'  made  (by  the  name  of   Richard    Anguifh)  col- 

"  ledlor   of   the  great   and  petty   cuftoms   in    the 

"  port  of  Yarmouth,    for  his  life;  but  furrendered 

*'  fuch  office  the  7th  day  of  February  inftant,  vi^hich 

*'  viras    acknowledged   and   enrolled  the   next   day, 

"  And  a  motion  being  made,   and  the  queftion  be- 

*'  ing  put,   that  the  debate  be  adjourned,   it  paffed 

"  in  the  negative,   170  to  106.      Then  the  letters 

<«  patent    and    ftirrender    were  produced,   and  the 

*'  furrender   read,      Refolved,    That  the   faid   Sir 

<'  Richard  Allin  be   admitted  to  take  his  feat    in 

*'  this   Houfe.*'      Journ.  vol.  xvi.  p.  98,  col.  2. 

p.  99.    col.    I, 

The  merits  of  the  ele<Slion  had  been  detdY-mined 
on    the    5th    of  February,    ibid,    p.   94.   col.    i. 

Sir 
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Sir  Richard  AJIin  was  one  of  the  petitioners,  anJ 
no  objeclion  was  taken  to  him  as  polIelTed  of  this 
ofilce,    on  that  occafion. 

P.  I  36.  (  I  )  By  this,  and  the  follbwing  Cafes 
of  Morpeth,  Weftminfter,  Hindon,  and  Down- 
ton,  the  reader  v/ill  fee  the  forms,  in  which  the 
determinations  of  Committees  are  comnrunicated 
to  the  Houfe,  in  the  different  inftances  of  double 
and  of  falfe  returns,  and  when  the  decifion  on  the 
merits  cf  the  eletSlion  is  either  in  favour  of  the  fit- 
ting members,  or  petitioners,  or  the  elci^tion  is 
dcflared  to  be  void. 
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In  the  County  of  Northumberland* 


The  Committee  was  chdfen  on  Tucf^ay,   the  14th  e| 
January,  andconfifted  of  the  following  Gejaticmen. 

Lord  Fred.  Campbell,  Chairman^  ~"v  Giafgow,  Sec, 
Thomas  Foley,   Ffq.- 
Hon.  William  Howc^ 


j  Hercfordfhire, 
Nottinghari, 


Richard  Combe,  Eiq, 
Sir  John  Barrington,  Bart. 

Vifcount  Wenman, 

Sir  Charles  Cocks,  Bart. 

Itichard  Milles,   Efq. 
Filmer  Hon y wood,  Efq, 
Molyneux  Shuldham,  Efq, 
Chriftopher  Griffith,  Efq, 
James  Whitfhed,  Efq^ 
Sir  Thomas  Miller,  Bart. 

Nominees, 

Of  Mr.  Byron. 
Sir  Charles  BunKury,  Bart, 

Of  Mr,  Eyre. 
L^rd  Advocate  of  Scotland, 


.0 


E 


Ai^oro.  Suit', 

Newton,  HantSf 

Oxfordfliire, 

Ryegate, 

Canterbury. 

Steyning, 

Fowey. 

Berkfbire. 

Cirencefter, 

Lewes. 


SuiFolk. 
Pecblesfhirc 


Pe  TI  TI  ONIR  s. 

The  Honourable  William  Byjron, 
Certain   Freemen,    and  Electors   of   the   Borough   of 

Morpeth. 

Sitting  MeTflher. 
Francis    Eyre,    Efq. 

Counsel. 

For  the  Petitioner:, 

Mr.  Kenyon,  Mr.  Lcc, 

For  thi  Sitiir:^  Member. 
Mr.  Mansfield,  Mr.  Widmore, 


C    '47     ) 
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CASE 

Of  the   BOROUGH   of 

M      O      R       PET      H. 

ON  Tuefday,  the  6ih   of  Decemler, 
i  J74,  two  petitions   had  beeil  pre- 
feated  to  the  Houfe. 

One,  of  Mr.  Byron,  fetting  forth ; 
That>at  thelafteleclioil^when  Peter  Dehiie, 
Efq.  Francis  Eyre,  Efq.  T  homas  Charles 
Bigge,  Efq.  and  the  petitioner,  were 
candidates  for  the  borough  of  Morpeth, 
Mr.  Dehiie  and  the  petitioner, at  the  con- 
clufion  of  the  poll,  had  the  majority  of 
legal  votes,  in  the  judgment  of  the  two 
bailifl-'s,  who  preHded,  and  are  the  pro- 
per returning  officers,  and  Vv'ho  accord- 
ingly declared  them  duly  eleded  ;  but  that 
they  w^ere  afterwards  compelled,  by  the 
violence  and  threats  of  a  numerous,  and 
outrageous  mob,  to  (ign  a  return  of  Mr. 
Eyre,  inftead  of  the  petitioner,  together 
v%^ith  Mr.  Dclme;  praying,  therefore, 
that  the  name  of  Mr.  Eyre  might  be  erafed 
from  the  return,  and  the  petitioner's  in- 
-Vol.  L  h  fated 
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^,ferted  inftead  thereof  j  and  to  give  hirti 
fucb  other  relief  as  the  cafe  required,  -and 
the  Houfe  fhould  think  reafonabk. 

.,,.   Another,  of  certain  freemen,   and  elec- 

^^rs  of  the  borough,  to  the  fame  purpofe  ; 
and  likewife  praying  that  fueh  punifli- 
inent  fhould  be  inflided    upon  the  ofFen- 

^4^^s^  ^5>  to  the  Houfe  fhould  feem  meet. 
They  were  ordered  to  be  taken  into  con- 
fideration  on  Tuefday,  the  24th  of  Janu- 

On  Monday,  the  19th  of  December,  a 
petition  of  Mr.  Bigge  was  prefcnted,  fet- 
tlng  forth  ;  That  a  majority  had  been  ob- 
tained for  Mr.  Dehne,  by  the  corrupt  and 
illegal  pradices  of  Mr.  Delme  and  Mr. 

..Byron,  and  the  partiality  of  the  return- 
ing oflicers,    in  rejeding  the  petitioner's 

.votes  ;  and  that  he  ought  to  have  been  re- 
turned; and  praying  that  he  might  be  de- 
clared duly  eleded  together  with  Mr.  Eyre, 
or  receive  fuch  relief  as  to  the  Houfe 
fliould  feem  meet. 

And  alfo  a  petition  of  feveral  aldermen, 
and  free  burgefTes  of  Morpeth,  containing 
funilar  allegations,   and  praying,   in  like 

(i)  Vous,  p.  17,  18. 

man- 
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ihdnner,  that  Eyre  and  BIgge  flioulS  be 
declared  du 'y  elcdlcd,  and  the  reje(3:ed  votes, 
legal  votes. 

They  were  ordered  to  be  taken  into 
fconfideration  at  the  fame  time  with  the  two 
former,   on  the  24th  of  January,   (i) 

But,  on  Friday,  the  23d  of  December, 
a  motion  was  made,  that  the  order  for 
hearing  the  two  laft  mentioned  petitions 
on  the  24th  of  January  along  with  the 
two  former,  fhould  be  difcharged  ;  which, 
after  a  debate  on  the  fubjecft,  was  ordered 
to  be  done,  and  a  new  day,  viz,  the  i  2th 
of  July  i775>  Was  appointed  for  the  con- 
fideration  of  thofe  petitions  (2). 

Hence,  only  the  merits  of  the  two  fifft 
J)etition6  were  referred  to  the  Committee 
chofen  dti  the  24th  of  January. 

And  there  appearing,  at  the  opening 
of  the  caufc)  fome  doubt  among  the  coun- 
fel,  whether  thefolequeftion  was,  the  free- 
dom and  the  validity  of  the  return  of  Mr. 
Eyre,  or^  whether  they  might  not  go  in- 
to the  merits  of  the  eledion  j  the  Com- 
mittee were  reminded,  by  on€  of  the  mem- 
bers, that  this  had  been  already  decided 
(i)  Votes,  p.  96.  (2)  Votes,  p.  in,   112, 

L  2  ia 


150  CAS     E      IL 

in  th^  Houfe  ;  and  the  court  bein^  clear- 
ed ; ,  ^fter  deliberation,  they  refolved,  that 
the  counfel  muft  confine  themfelves  folely 
to  the  return  i  and  in  the  courfe  of  the  evitr : 
dence,  they  would  not  fufFer  any  quef- 
tions  to  be  put  that  refpeded  the  merits. 

The  counfel    for   the   petitioners    were 
going  to  call  one  of  the  returning  officers,, 
to  prove  that  they  had  been  compelled  by 
force  to  make  a  falfe  return. 
His  evidence  was  objeded  to. 
It  was  faid,    that  he  came  to  excufe  and 
explain  a  return,  as   falfe,    w^hich  he  had 
given  under  his  hand  and  feal   as  true  ; 
that,    if  it  were  a  falfe   return,    he  was  fi- 
able  to  an  aftion,  and  therefore  interefted 
in  giving  any  account  of  it. 

To  this  it  was  anfwered,  that  the  max- 
im, that  a  man  (hall  not  be  admitted  to 
prove  his  own  turpitude,  is  neither  true  ia 
law,  nor,  if  it  were,  could  apply  here-; 
and  that  nothing  faid  by  the  returning  of- 
ficer on  the  prefent  occafion  could  be  pro- 
duced, either  for,  or  againft  him,  in  an 
action  for  a  falfe  return. 

The  Committee  over  ruled   the  objec- 
tion : 

And  it  was  proved  by  the  clerk  to  the 

return- 
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returning  officers  whotoofe  the  pdlf,  V^'the' 
returning  officers,  and  by  a  great  many 
other  witnefles,  that  at  the  clofe  of  the 
poll,  the  majority  was,  and  was  declared 
to  be,  in  favour  of  Delme  and  Byron; 
that  the  bailifFs  were  proceeding  to  make 
a  return  of  them,  when  they  were  forced 
by  open  violence,  and  a  juft  apprehen- 
fion  of  immediate  danger,  both  on  the 
evening  of  the  election,  and  next  morn- 
ing, when  the  return  was  executed,  to 
fign  a  return  of  Eyre  and  Delme. 

Jt  was   aUb  proved.,  that  Mr.  Eyre,  on 
the  morning  of  the  eleQion,  before  it  be- 
gan,  made  a  very  inflammatory  fpeech  to 
the  people.     That  after  the   riot    began, 
he  having   retirc-d  fome   time  before,  the 
returning    officers  fent    him    word,    they 
would    return  whom   he   pleafed  :    And 
that  an   anfwer  being  brought  them,   that 
ftiey  muft  return  himfelf  and  Delme,  they 
complied,   on  which  the  riot  ceafed.  That 
he  infifted,    the  day  following,    that  one 
of  the  returning  officers  ffiould  deliver  the 
return  to  one  of  his   partizans,   and  nei- 
ther carry  it  himfelf,  nor  accompany  the 
©ther,  while  he  fhould   carry   it,  to   the 
'^.-,^^ -r^v    L  2  .fheriff; 
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fherifF;  and  that,  on  one  of  the  return- 
ing officers  refufing  to  comply  with  fome 
demand  of  his,  he  faid  *'  //  you  dont^' 
and  then  looked  round  to  the  mob,  im- 
plying, as  he  (the  returning  officer) 
thought,  that  if  he  did  not,  the  moh 
would  compel  him. 

The  counfel  for  the  petitioners  infifted 
that  the  Committee  ought  to  make  a  fpe- 
cial  report  againft  the  perfons  concerned 
in  the  riot,  that  the  Houfe  might  proceed 
againfl.  them,  as  had  b^en  done  in  other 
cafes  of  the  fame  fort  \  and  they  cited 
the  ca'e  of  Coventry,  20  November  1722, 
when  all  the  perfons  principally  concerned 
in  a  riot  at  an  election  there,  were  or- 
dered into  cuftody  (  i )    (A). 

The  Committee,  however,  made  nq 
fpecial  report. 

On  Friday  the  27th  of  January,  thelc. 
Chairman  informed  the  Houfe,  that  they 
had  determined, 

*'  That  Francis  Eyre,  Efq.  is  not  du'^ 

*'  returned  a  burgefs,  to  ferve  in  this  pre- 

*'  fent  Parliament,    for    the  borough   of 

(\)  Journ.   vol.  xx.  p.  60.  col.  2. 

'•  Morpeth> 
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^^  Morpeth,   in  the   county  qf  Northum-rtfi 
**  berland. 

*'  That  the  Honourable  William  By- 
*^  ron,  the  petitioner,  ought  to  have 
'*  been  returned  a  burgefs,  to  ferve  in  this 
^'  prefent  Parliament  for  the  faid  borough 
"  of  Morpeth." 

And  their  deterrninations  were  or- 
dered to  be  entered  in  the  Journals  of  the 
Houfe : 

And  the  return  to  be  amended,  by  eraf- 
ing  the  name  of  Mr.  Eyre,  and  inferting 
that  of  Mr.  Byron,  in  its  place  ( i )  : 

Which  was  done  accordingly* 
,  At  the  fame  time  an  order  was  rnade, 

**  That  Francis  Eyre,  Efq.  and  the 
**  freemen  and  electors  of  the  borough  of 
**  Morpeth,  the  county  of  Northumber- 
**  land, be  at  liberty  to  petltiori  thi^  Houfe> 
**  to  queftion  the  eledlion  of  the  Hon. 
*«  William  Byron,  within  fourteen  ^ay$ 
«•  next)   if  they  think  fit  (2). 

And,  accordingly,  on  Wednefday,  the 
Z\\i  of  February,  a  petition  of  Mr.   Eyre 

(x)  Votes,  p.  155,  156.       (2)  Votcsj  p.  157. 

L  4  \yas 
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was  prefented  to  the  Hoyfe,  to  the  fame 
cffcCt  with  thofe  of  Mr.  Eigge,  and  of  the 
afdermen,  &c.  of  Morpeth ;  and  charg- 
ing  Mr.  Byron  and  xMr.  Delme  diredly, 
with  bribery  by  themfelves  and  agents. 

Which  petition  was  alfo  appointed  to  be 
taken  Into  conlideration  on  the  i  2  of  July 

(i)  Votes,  196,  197,  Vldefupra,  p,  149. 
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P.  152.    (A)    "  Refolved,  That   it  appears  t© 
<*  this  Houfe,    that   there  were  notorious  and  out- 
*«  rageous  riots,     tumults,    and    feditions,   at    the 
*'  late   eledion  of   citizens  to  ferve  in  Parliament 
^'  for  the  city  of  Coventry,    in  defiance  of  the  civil 
*'  authority,   and  in   violation  of  the  freedom    of 
*'  elections,    caufed  by  the   agents  and    friends  of 
*'  the  petitioners,    virho    were   the    authors,     con- 
^'  trivers,  and  promoters  of  the  faid  riots,   tumults, 
*'  and  feditions. — Refolved,    That   it   appears    to 
.*'  this    Houfe,    that   Charles    Buggs   was   one   of 
*'  the  principal  contrivers,   and  promoters,    of  the 
'«  riots,   tumults,    and  feditions,    at  the  late  elec- 
*'  tion  of   citizens  to   ferve   in  Parliament  for  the 
*'  city  of  Coventry.'*      Then  follows  an  order  for 
taking    him    into    the   cuftody  of  the   ferjeant  at 
arms  j  and   fimilar   refolutions,    and  orders,   relat- 
ing to  eight  other  perfons,   by  name.     Journ,  vol. 
XX.  p.  60.   col.    2, 


i 


Ill, 


THE 


E 


Of  the  CITY   and  LIBERTY  of 


WESTMINSTER, 


The  Committee  was  chofen  on  Wcdnefday,  the 
25th  of  January,  1775,  and  confided  of  the  follow- 
ing G<?ntlemen. 

Lord  Charles  Spencer,  Chairman,       |  Oxfordfliire 


0 

J3 


Boroiighbridgc 

Wefl-Looe 

Newcaft.und.l. 

Pembrokefhirc 

Surrey 

Wallingford 

Newcaftle 

Arundel 


Anthony  Eyre,  Efq.     -     -      - 
Charles  Ogilvy,    Efq. 
Vifcount  Chewton,    -      -      - 
Hugh  Owen,    Efq.     -      -      - 
James  Scawen,    Efq. 
Sir  Robert  Barker,  Knt. 
Sir  Matthew  White  Ridley,  Bart.  3 
Thomas  Brand,  Efq.         - 
William  Drake,  jun.  Efq.      - 
Benjamin  Langlois,    Efq. 
George  Bridges  Brudenell,   Efq. 
William  Adam,    Efq. 
Nominees, 
Of  the    Petitioners 
George  Johnftone,  Efq.    - 

Of  the   Sitting  Members, 
Sir  Richard  Sutton,  Bart. 

Petitioners. 
Henry  Morres,    Lord  Vifcount  Mountmorres,    in  the 
Kingdom  of  Ireland,  and  feveral  other  Inhabitants, 
Electors  of  the  City  and  Liberty   of  Weftminfler. 
Sitting  Members. 
Earl  Percy.       Lord  Thomas  Pelham  Clinton, 

Counsel.  " 

For  the  Petitioners, 
Mr.  Lee,     Mr.  Wilfon. 
Fcr  the  Sitting  AletiUis, 
Mr.  Mansfield,    Mr,  Hargrave, 


g  ;  Agmondefhara 
ot.  Cjrermain  s 
Rutlandfn-ire 
Gatton 


Appleby 
St.  Alban's 


^q 
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THE 

C  A  S  E 

Ofthe  CITY   and    LIBERTY   of 

WESTMINSTER. 

N  Thurfday,  the  26th  of  January, 
the  Committee  being  met>  the  pe- 
tition was  read,  fetting  forth  ;  That,  at  the 
late  ele(0:ion  for  the  city  and  liberty  of 
Weftminfter,  the  petitioner  Lord  Mount- 
morres,  Charles  Stanhope,  commonly 
called  Lord  Vifcount  Mahon,  Hugh  Percy, 
commonly  called  Earl  Percy,  Thomas  Pel- 
ham  Clinton,  commonly  called  Lord  Tho- 
mas Pelham  Clinton,  and  Humphrey  Cotes, 
£fq.  being  candidates,  ihe  king's  menial 
fervants  not  having  proper  houles  of  their 
own  within  the  city  of  Weflmin/ler,  gave 
voices  in  the  faid  election,  contrary  to  an 
exprefs  refolution  of  the  Houfe  ;  that  di- 
vers peers  and  lords  of  Parliament,  pub- 

lickly 
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llckly  canvaffed,  and  otherwife  unduly  in- 
terfered in  the  eledion,  contrary  to  feve- 
ral  exprefs  refolutions  of  the  Houfe  ;  that 
during  the  eledion,  after  the  tefte  and  if- 
fuing  out  of  the  writ.  Lord  Percy  and  Lord 
Thomas  Pelham  Clinton,  by  themfelves, 
or  agents,  were  guilty  of  bribing,  corrupt- 
ing, and  entertaining  the  voters;  and  that 
they  allowed  to  the  ele£lors,  and  feveral 
perfons  who  had,  or  claimed  a  right  to 
vote,  money,  meat,  drink,  entertainment, 
or  provifion,  and  that  by  thofe,  and  other 
undue  means,  a  majority  of  votes  was  pro- 
cured for  Lord  Percy  and  Lord  Thomas 
Pelham  Clinton,  and  they  were  returned ; 
and  praying  fuch  relief  as  upon  examina- 
tion^fhould  appear  juft  ( i ). 

There  is  no  general  determination  of 
the  Houfe  of  the  right  of  eledion  in  Weft- 
minfter. — But  It  fcemed  to  be  agreed  to  be, 
''  In  the  inhabitants,  houfeholders,  paying 
**  fcot  and  lot." 

The  refolutlon  of  the  Houfe  concerning 
the  king's  menial  fervants,  referred  to  in 
the  petition,  is  as  follows. 

(i)  Votes,  12  Dec.  1774.  p.  6^,  69. 


WE  STIVIIN  ST  ER.       i6i 

15  Nov.  1680.  Refolved,  '*  That  the 
**  king*s  menial  fervants,  not  having  pro* 
*'  per  houfes  of  their  own  within  the 
**  city  of  Weftminfter,  have  not  right  to 
**  give  voices  in  the  election  of  citizens  to 
**  ferve  in  parliament  for  the  faid  city  (i)J' 

And  the  following  refolution,  refpeding 
the  interference  of  peers  in  the  ele(9-ion  of 
members  of  the  Houfe  of  Commons,  has 
been  renewed  at  the  beginning  of  every 
feffion  ever  fmce  the  3d  of  January 
J70V.  (2). 

Refolved,  **  That  it  is  a  high  infringe- 
**  ment  of  the  liberties  and  privileges  of 
**  the  Commons  of  Great  Britain,  for  any 
*'  lord  of  Parliament,  or  any  lord  lieute- 
*'  nant  of  any  county,  to  concern  them- 
**  felves  in  the  elections  of  members  to 
<'  ferve  for  the  Commons  in  Parliament,'* 

The  numbers  on  the  poll,  flood  thus : 

For  Earl  Percy  -  4994 

For  Lord  Thomas  Pelham  Clinton  4744 
For  Lord  Mountmorres         -        2531 

(1)  Journ.  vol.  I'x.  p.  654,  col,  I. 
(2)  Journ.  vol.  xiii.  p»  648, col.  i.  VotcSi  5  Dec.  i}  74. 
p,  6, 

For 
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For  Lord  Mahon  -      '       ^2^^ 

For  Humphrey  Cotes,  Efq.  130 

The  counfel  for  the  petitioners  faid,  it 
was  not  their  intention  to  contend  that  the 
majority  was  not  in  favour  of  the  fitting 
members  ;  but,  that  they  would  prove  the 
different  allegations  of  the  petition,  by 
which  it  would  appear,  that  the  rights  of 
election  had  been  invaded,  in  a  mannef 
highly  alarming,  fo  as  to  call  for  the  inter- 
pofition  and  cenfure  of  the  Houfe,  which 
they  hoped  would  take  place,  on  the  re- 
port of  the  Committee. 

They  however  were  not  able  to  prove 
any  diredl  follicitation  of  any  peers.  A 
letter  had  been  fent  from  Lord  Exeter's 
fteward,  in  the  country,  to  his  porter  in 
London,  defiring  him  to  afk  certain  votes 
for  the  fitting  members.  The  porter  him- 
felf  gave  evidence  of  this,  and  that  he 
had  fo  done  ;  but  it  did  not  appear  that 
tlie  fteward  bad  aded  by  Lord  Exeter's 
orders. 

It  Was  proved  that  the  duke  of  Nor- 
thumberland had   ca/led  on  feme   of  the 
lower  clafs  of  voters,  during  the  election. 
'>'  It 
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It  appeared,  that  there  had  been  conful- 
tations  of  Lord  Thomas  Pelham  Clinton's 
friends  about  opening  houfes,  but  no  treat- 
ing at  his  expence  was  proved.  On  the 
contrary,  they  had  abandoned  that  defign 
as  unfafe.  Very  nearly  the  fame,  on  this 
head,  came  out  concerning  the  duke  of 
Northumberland.  A  letter  was  produced, 
in  his  name,  to  a  man  who  keeps  a  pub- 
lick-houfe,  befpeaking  his  houfe  j  but  k 
appeared  that  this  letter  was  not  in  the 
duke's  hand- writing,  and  the  perfon  him- 
felf  proved,  that  the  duke  had  afterwards 
told  him,  that  no  houfe  was  to  be  opened 
for  his  fon. 

There  was  no  evidence  of  bribery,  thajt 
came  home  to  the  fitting  members. 

It  was  proved,  and  hardly  denied  by  th^ 
counfel  on  that  fide,  that  about  ninpteea 
perfons,  under  the  defcriptioa  of  the  refo- 
tion  of  1680,  had  polled  for  the  fitting 
members.  They  had  all  been  follicited 
for  their  votes  by  Lord  Mountmorres  anji 
Lord  Mahon.  They  were  inhabitants  of 
the  Mews,  and  their  houfes  had  of  late, 
for  the  6rft  tinje,  been  rated  to  the  pariij?, 

Vol.  L  M  on 


i6±  CASE       III. 

oil  which  account  they  claimed  to  be  elec-^ 
tors ;  but  they  acknowledged  that  their 
rates  were  paid  by  the  King, 

Thefe  being  the  principal  fafts  proved 
on  the  part  of  the  petitioners,  the  counfel 
for  the  fitting  members  infifled,  that  the 
petition  was  frivolous,  and  vexatious,  and 
ought  to  be  fo  reported  to  the  Houfe  (A). 

But  on  Friday,  the  27th  of  January,  the 
Committee,  by  their  Chairman,  informed 
the  Houfe,  generally^  that  they  had  deter- 
mined, 

"  That  the  Right  Hon.  Hugh  Percy, 
♦'  commonly  called  Earl  Percy,  is  duly 
"  eleded  a  citizen,  to  ferve  in  this  prefent 
*^  Parliament,  for  the  cityof  Weflminfter." 

*'  That  the  Right  Hon.  Thomas  Pelhana 
*«  Clinton,  commonly  called  Lord  Thomas 
<«  Pelham  Clinton,  is  duly  elefted  a  citizen, 
**  to  ferve  in  this  prei'ent  Parliament,  for 
**  the  city  of  Weftminfter." 

And  Lord  Thomas  Pelham  Clinton,  hav- 
ing been  likcwife  chofen  a  burgefs  for  the 
borough  of  Eaft  Retford,  in  the  county  of 
Nottingham,  made  his  eledion  to  ferve 
for  the  city  of  VVeftminfter  ( i )  (B). 

(i)  Votes,  p.  155. 

^  NOTES 
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NOTES 

On    the    CASE   of 

WESTMINSTE   R. 

pAGE  164.  (A)  13  February  170°,  the  follow- 
ing refolution  was  firft  made  (Journ.  vol,  xiii. 
p.  326.  col.  2,  327.  col.  I.)  and  has  been  renew- 
ed ever  fince,  at  the  beginning  o£  every  feflion 
(Votes,  p.  5.) 

*'  Refolved,  That  where  this  Houfe  fhall  judge 
*'  any  petition  touching  elections  to  be  frivolous 
"  and  vexatious,  the  Houfe  will  order  fatisfadtion 
•'  to  be  made  to  the  perfon  petitioned  againft." 

But  before  the  firft  date  of  that  refolution,  as 
well  as  fince,  there  are  cafes,  where  the  Houfe  has 
ordered  the  petitioners  to  pay  the  cofts  and  expenccs 
o-f  the  perfons  petitioned  againft.  This  will  appear 
by  the  following  inftances  taken  from  the  Jour- 
nals. 

CASES  of  Frivolous  and  Vexatious  Petitions* 

I.  Case  of  South  war  k, 
27  December  1695,  The  committee  of  privi- 
leges and  ele(5lions  having  reported  to  the  Houfe 
theiropinion,  that  the  petition  of  Sir  George  Meggot, 
Knight,  complaining  of  an  undue  eledion  for  the 
borough    of   Southwark,  in  the  county  of  Surry, 

M  2  '*  was 
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*'  was  vexatious,  frivolous,  and  groundlefb,"  an-j 
it  having  alfo  appeared,  frorn  the  evidence  re- 
ported by  the  committee,  that  he  had  fcjrildalized 
the  Houfe  ;  the  Houfe  came  to  thefe  two  refolu- 
tions,  viz, 

*'  Refolved,  That  Sir  George  Mcggot,  having  pre- 
*'  ferred  to  this  Houfe,  a  groundlefs  and  vexatious 
**  petition,  relating  to  the  elc£lion  of  member^  to 
**  fervein  this  prefent  Parliament,  for  the  borough  of 
*'  Southwark,  and  having  fcandalized  this  Houfe 
*'  in  d-eclaring  that,  without  being  duly  chofen,  he 
**  had  friends  enough  In  this  Houfe,  to  bring  him, 
**  into  this  Houfe,  be  taken  into  thecuftody  of  the 
*'  ferjeant  at  arms,    attending  this  Houfe. 

**  Refolved,  That  Sir  George  Meggot  do  make 
*'  fatisfadioiT  to  the  members  of  this  Houfe  he  pe- 
**  titioned  againft,  for  the  cofts  and  expences  they 
*'  have  been  put  unto,  by  reafon  of  fuch  petition,** 
Journ.  vol.  xi.  p.  371.  col.  i. 

llm     Case     of    Totness. 
:     4  March  169^-,    «  Refolved,  That  Sir  Richard 
Gipps,   having    preferred  to    this  Houfe  a    fri- 
**  volous,   vexatious,    and  groundlefs  petition,  re- 
^'  lating  to  the  cledion  of  members  to  ferve  in  this 
prei>nt  Parliament,   for  the  borough  of  Totnefs, 
*'  in  the  county  of  Devon,   be  taken-  into  the  cuf- 
*^  tody    of  the  ferjeant    at   arms,    attending    this 
"  Houfe." 
.pii.«<  Refolved,"  Sec.  in  the  fame  words  as  the  fecond 
'crefolution  in  the  cafe  of   Southv^rark,     Journ.  vol. 
'490*  col.  1. 

III. 


Si 
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III.   CTa  s  E  of    Ipswich. 

3  February  171  °-.  The  Committee  of  privileges 
and  elecl:lon$  having  reported  their  refolution,  that 
the  petition  of  William  Thomfon,  Efq.  com- 
plaining of  an  undue  eledtion,  for  the  borough  of 
Jpfwich,  in  the  county  of  SufFolk,  was  frivolous, 
and  vexatious  ;  the  Houfe,  on  a  divifion  (195  to 
I^3)>    agreed  to  it. 

"  Ordered,    That  William  Thomfon,    Efq.   do 
*'  make  fatisfacSlion  to  Sir  William  Baker,  for,"  &c. 
in  the  words  of  the   fecond  refolution  in  the    two 
fifft  cafes.      Journ.  vol.  xvi.  p.  478.  col.  i.  2, 
IV.     Case    of    Shrewsbury 

27  May  1714^  "  Refolved,  That  the  petition  of 
*'  J.  P.  &c.  and  feveral  others  whofe  names  are 
*'  thereunto  fubfcribed,  burgefles  of,  and  inhabi- 
,"  tants  in,  Shrewfbury,  complaining;  of  an  un- 
*'  due  eledlion  and  return  of  Edward  Crefret,,.Efq. 
''  is  frivolous,     vexatious,     and  fcandalous." 

''  Ordered^,  That  the  faid  petitioners  do  make 
*'  fatisfa(£^ion,"  &c.  as  above,  vol.  xvii,  p,  650. 
col.     I. 

V.  Case  of  the  diftrI£lof  Kilkenny,  Anstru- 
THER  Easter,  Pittenween,  Anstruther 
Wester,    and  Crail. 

20  December  1722.  "  Refolved  by  the  Commit- 
"  tee,  and  agreed  toby  the  Houfe,  (without  a  di- 
"  vifion)  That  the  petition  of  David  Scot,  Efq. 
**, complaining  of  an  undue  election  and  return  of 
f  Philip    Anftruther,    Efq.   to  fit  in  this   prefent 

M  3  «  Par- 
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*'  Parliament,  for  the  faid   diftricl  of  boroughs,   is 
"  groundlefs,    frivolous,    and  vexatious,!' 

*<  Ordered,    That    David  Scot,   Efq."    &c.  as 
■above.     Vol.  xx,  p.  87.  col.  2. 

VI.     Case     of    Aylesbury. 

21  March    1764.      The    petition    of    Thomas 
Scrope,     Efq.    complaining    of  an  undue  election, 
for  the  borough    of  Aylefbury,     in    the  county  of 
Buckingham,   having  been  referred  to  the  Commit- 
tee   of  privileges    and    elecftions  ;    they    reported, 
that   no  perfon  appearing  to  profecute  the  petition 
on  the  part  of  Mr.  Scrope,  they  had  come  to  two  rc- 
folutions  ;  one,    that  the  fitting  member  (Anthony 
Bacon,    Efq.)  was   duly  eleded ;    the   other,^  that 
the  petition  of  Thomas  Scrope,  Efq.  was  frivolous 
and  vexatious.     The  Houfe  agreed  to  the  firfl:.    An 
amendment  was  propofed  to  the  fecond,   by  leaving 
.  out  the  words  (and  vexatious)^    which  was    agreed 
to,  without  a  divifion  ;    and  then  the  fecond  refo- 
lution,   fo  amended,  was    agreed   to,     Journ.  vol, 
xxix.  p.  972.  col.  I, 

It  does  not  appear,  in  any  of  the  above  cafes,  in 
what  manner  the  Houfe  enforced  the  payments 
they  ordered.  From  the  cafe  of  Aylefbury,  it 
would  feem  that  when  a  petition  is  voted  to  be^ri- 
volousy  without  being  called  vexatious ;  the  Houfe 
will  not  order  the  petitioner  to  pay  the  cofts. 

P.  164.  (B)  Ever  fince  the  nth  of  May  1661 
(Journ,  vol.  viii.  p.  247.)  it  has  been  an  order 
repeated  at  the  beginning  of  every  feflion.    (Votes, 

«'  That 
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*•*  That  all  members  who  are  returned  for  two 
**  or  more  places,  do  make  their  election  by  this 
*'  d'ay  three  weeks  (referring  to  the  day  of  the  or- 
*'  der),  provided  there  he  no  queftion  upon  the  re- 
**  turn  for  that  place." 

When  there  is,  the  pra6lice  is,  that  the  perfon 
who  is  returned  for  more  than  one  place,  fhall 
make  his  ele6lion  as  foon  as  his  return  which  was 
controverted,  is  affirmed  ;  but  I  do  not  find  that 
that  there  is  any  rule  fixing  a  particular  day  for 
that  purpofe. 
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OF  the  BOROUGH    of 
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In  |hc  Couiity  of   Wilts, 


The  Committee  was  chofen  on  Tuefday,  the  3 ill 
of  January,  arid  confifted  of  the  following  Gentle-* 
men. 


Thomas  DundaSjEfq,  Chairman, 
Samuel  Marfh,  Efq.  -      - 

Gerrard  William  Vanneck,  Efq. 
Charles  Brett,   Efq. 
John  Aubrey,  Efq.      -       -      - 
Jacob  Wilkinfon,  Efq.*    -~     - 
Filmer  Honywood,    Efq.         -• 
William  Wollafton,  Efq. 
Hon,  John  Vaughan  - 

Edward  Phelips,  Efq.    -  -» 

Benjamin  A.llen,  Efq. 
Richard  Benyon,  Efq,      -      - 
Plon.  Lucius  Ferdinand  Cary 

Nominees 
John  Elwes,  Efq.       -      -      ■: 


E 


V  Orkney&Zetl, 
Chippenham 
Dunwich 
Leftwithiel 
Aylefbury 
Berwick 
Steyning 
Ipfwich 
Berwick 
Somerfetfhirc 
Bridgewater 
Peterborough 
Bridport 


Berkfhire 


George  Byng,  Efq.  -      -  J  Wigan 

Petitioners. 
James  Calthorpe,  Efq.    and  Richard  Beckford,  Efq^ 

Sitting  Members^ 
Richard  Smith,  Efq.     Thomas  Brand  Hollis,  Efcj, 

Counsel  for  the  Petitioners^ 

Mr.  Bearcroft,  Mr.  Lee, 

For  Mr.  Smith. 

Mr,  Serjeant  Davy.  Mr.  Potter, 

For  Mr.  Hollis. 

Mr.  Mansfield,  Mr.  Buller. 
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Cf  the  B  O  R  O  U  G  H  of 

H        I        N      D        O        N. 

ON  Wednefday,  the  firft  of  February^ 
the  Committee  being'met,  the  pe- 
tition was  read,  fetting  forth  ;  That  the 
two  fittiyig  members  had,  by  the  bribery 
of  themfelves  and  agents  ;  previous  to, 
and  during  the  cledion,  procured  them- 
felves to  be  returned,  although  the  peti- 
tioners were  duly  eledted,  and  ought  tp 
have  been  returned  (i). 

The  laft  determination  of  the  Houfe, 
of  the  right  of  eledlion  in  this  borough,  is 
as  follows  : 

12  April,  1728,  "  Refolved,  That 
*^  the  right  of  eledlion  of  burgeffes,  to 
"  ferve  in  Parliament,  for  the  borough  of 
V  Hindon,  in  the  county  of  Wilts,  is  in 
*'  the  inhabitants  of  houfes  within  the  faid 

(i)  Dec.  6.  Votes,  p.  19, 

''  bo- 
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**  borough,   being  houfekeepers,   and  pa- 
**  rifliioners,    not  receiving  alms  (i)." 
The  nufnbers  oa  the  poll,  were  as  fellows, 
'^For  Smith  'i:^  -  "^  .,^^3 

For  HoUis       -  r  -     i5i 

For  Calthorpe  -  ■       ^3 

For  Beckford  -  -       32 

The  counfel  for  the  petitioners,  in 
opening  their  cafe,  ftated,  that  they  hop- 
ed to  bring  home  fuch  proof  of  bribery, 
to  all,  or  the  major  part,  of  the  voters 
for  the  fitting  members,  as  woul^  annihi- 
late their  votes,  and  leave  the  majority 
with  the  petitioners,  or  at  Icafl,  by  proving 
bribery  on  both  the  candidates  who  had 
been  returned,  they  would  difqualify  thein 
from  fitting,  and  avoid  the  eleftion. 

When  they  had  clofed  their  evidence, 
and  arguments,  the  counfel  for  the  fitting 
members,  endeavoured  to  juftify  their 
clients  and  their  voters,  and  retorted  the 
charge  of  bribery  on  the  petitioners,  and 
meir  voters  (2  ), 

^^Krhe  evidence  on  both  fides  may  be  feen 
in  the  report,  printed  by  order  of  the  Houfe, 

^(l)  Journ.  vol.xii.    p.  J3?..  col.  2. 
(Zl  rideinfroy  Ca'c  of  St.  Ives,  Note  (3.) 

'     "  the 
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In  the  courfe  of  the  evidence  pro- 
duced on  the  part  of  the  petitioners, 
a  witnefs  was  called,  to  prove  bribery, 
by  2l  fuppofed  ^g^ni  of  one  of  the  fitting 
members.  The  Committee  directed  the 
counfel  firft  to  give  evidence  to  eftablifh 
the  agency,  before  they  went  into  any 
proof  of  bribery  committed  by  him  (i). 

On  Monday,  the  6th  of  February,  the 
chairman  of  the  Committee  reported,  that, 
the  Committee  having  met  that  morning 
at  10  o'clock,  purfuant  to  their  adjourn-*^ 
ment  of  the  Saturday,  and  Jacob  Wil- 
kinfon,  Efq.  one  of  the  members,  not 
attending,  they  had  adjourned  till  three  in 
the  afternoon,  arid,  at  the  fame  time,  he  in-i 
formed  the  Houfe,  that  he  had,  the  day 
before,  received  a  letter  from  Mr.  Wilkin- 
fon,  inclofmg  another  from  Bath.^.^.^^^^^,,,^^^^ 

Thofe  letters  being  delivered  in  at  the 
table,  and  the  receipt  of  them,  and  the 
hand -writing  of  Mr.  Wilkinfon  verified 
upon  oath,  they  were  read,  and  the  Houfe 
refolyed,  ^^rftn^. 

(i)   Vids  infriu  -g^fc^.^of  Biiftol,    and   Sljaftf f- ' 
bujy.        o,       \*        ^  '       ^ 
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That  the  excufe  ailedged  by  Mr. 
Wilkinfon  in  his  letter  fliould  be  allowed, 
and  that  he  fhould  be  exx:ufed  from  far- 
ther attendance  on  the  Committee  ;  and  it 
was  ordered,  that  the  Committee  fhould 
proceed  without  him,  on  the  day  follow- 
ing at  II  o'clock  (j). 

The  counfel  finifhed  on  Friday,  the  jcth 
of  February. 

On  Tuefday,  the  14th  of  February,  the 
Chairman  of  the  Committee  informed  the 
Koufe,  that  they  had  determined, 

*^  That  Richard  Smith,  Efq.  is  not 
*^  duly  elefted  a  burgefs  to  ferve  in  this 
*'  prefent  Parliament  for  the  borough  of 
**  Hindon,  in  the  county  of  Wilts. 

**  That  Thomas  Brand  Holiis,  Efq.  is 
•'  not  duly  cled:ed  a  burgefs  to  ferve  in 
**  this  prefent  Parliament,  for  the  faid  bo* 
•*  rough  of  Hindon. 

*^  That  James  Calthorpe,  Elq,  one  of 
•'  the  petitioners,  is  not  duly  eleded  a 
♦^  burgefs  to  ferve  in  this  prefent  Parlia- 
**  ment  for  the  faid  borough  of  Hindon. 

"  1  hat  Richard  Beckford,  Efq.  one  of 
♦'  the   petitioners,  is   not   duly  cled:ed  a 

(i)  Votes,  p.  184,  185. 

*«  bur- 
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*'  burgefs,  to  ferve  in  this  prefent  Parlia- 
*^  ment  for  the  faid  borough  of  Hindoo. 

'<i  That  the  laft  eledtion  of  burgeffeSi  ta 
«*  ferve  in  this  prefent  Parliament,  for  the 
**  faid  borough  of  Hindon,  was  a  void 
**  eledion  (i). 

*'  At  the  fame  time,  Mr.  Dundas  ac- 
**  quainted  the  Houfe,  that  in  the  courfe  of 
**the  examination  into  the  merits  of  thepe- 
*'  tition  of  James  Cahhorpe,  Efq.  and  Rich- 
**  ard  Beckford,  Efq.  it  having  appeared  to 
"  the  Committee,   that  the  moft  flagrant 
**  and  notorious   afts  of  bribery  and  cor- 
*^  ruption  had  been  praftifed  ;   and  that  a 
^^  very  confiderable  majority  of  the  elec- 
**  tors  of  the  borough  of  Hindon  had  been; 
**  bribed   and   corrupted,'  in  a  very  grofs 
"  and  extraordinary  manner ;     and   that 
*'  feveral  others  of  the  faid  eledors  had 
*' been  concerned  as  agents  for  that  pur- 
**  pofe ;  the  Committee,  defirous  that  the 
*'  Houfe  may  adopt  fuch  meafures  as  may 
*'  difcourage,  and,  if  pofTible,  put  an  end 
*'  to  a  pradice  fo  fubverfive  of  the  free- 
**  dbrn  of  eledions,  had  direded  him  to 
^*  lay  before  the  Houfe,  the  vvhole  of  the 

(i)  Votes,  p.  217. 
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"  evidence  given  before  the  faid  Com- 
*'  mittee,  with  their  opinions  thereupon ; 
**  and  he  read  the  report  in  his  place,  and 
•*  afterwards  delivered  it  in  at  the  table, 
**  where  the  fame  was  read  ;  and  the  re- 
**  folutions  of  the  Committee  are  as  fol- 
*^  loweth. 

'*  Refolveds  That  it  appears  to  this 
*'  Committee,  that  Richard  Smith,  Efq.  by 
*'  his  agents,  has  been  guilty  of  notorious 
*'  bribery,  in  endeavouring  to  procure  him* 
*'  felf  to  be  elected  and  returned  aburgefs, 
**  to  ferve  in  this  prefent  Parliament,  fof 
**  the  borough  of  Hindon,  in  the  county  of 
*'  Wilts." 

The  like  refolution  refpcfting  Mr.  Hol- 
lis. 

**  Refolved,  That  it  appears  to  this 
*'  Committee,  that  James  Calthorpe,  Efq. 
*«  by  his  agents,  has  been  guilty  of  noto- 
•'  rious  bribery,  in  endeavouring  to  ,pro^ 
♦*  cure  himfelf  to  be  elected  and  returned 
**  a  burgefs,  to  ferve  in  this  prefent  Par- 
*^  liament,for  the  faid  borough  of  Hindort. 

Refolved,    '*  That   it    appears   to    thTs 

•'  Committee,     that    Richard    BeckforJ, 

1  •*  Efq. 
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**  Efq.  ha$,.by  his  agent,  endeavoured  by 
*!  px9mift{  of  money,  to  procure   himfelf 
VLto  he  de<3^^d,     and  returned  a   burgeft, 
**to  ferve  in  ^his  prefent.Parliamsnt,  for 
"  the  faid  borough  of  Hindon. 

*'  Refolved^  That  it  appears  to  this 
*'  Committee,  that  the  Rev.  John  Nairn, 
*^^  of  Hindon  ;  Faiham  Nairn,  Efq.  late  of 
*VBury-flreet,  St.James's,  FrancisWard,  of 
*V Sherborne- lane, London;  - — —Stevens,  a 
*'  butcher,  at  Salifoury,  commonly  called 
**  Jobl)er  Stevens,  &c.  (in  all,  thirteen, 
*'  fpeciiied  by  name)  have  aded  as  agents^ 
f  atid^have  been  acceffary  to,  and  concern- 
*'  ed  in,  the  notorious  ads  of  bribery  and 
''  corruption,  that  have  been  pradifed  at 
''  the  laft  eledion  for  the  faid  borough  of 
^*  Flindon. 

,^.„:*'  Refolved,  That  it  is  the  opinion  of 
*'  this  Committee,  that  the  Houfe  be 
.*^  moved,  for  leave  to  bring  in  a  bill,  to 
;V  disfranchife  the  faid  borough  of  Hin- 
•'  don,    in  the  county  of  Wilts   (i).",  ' 

The  confideration  of  this  report  was  ad- 
journed till  the  23d  of  February ;  Jafid,   in 
the  mean  time,  an  order  v^as  made;  that 

(i)  Votes,  p.    217,  218. 
OL.  I.  N  -        the 
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the  Speaker  fhould  not  iffue  his  warrant  for 
'  a  new  writ,   till  the  Houfe  proceeded  to 
fuch  confideration    (2). 

o:^-  Though  the  account  of  the  further 
proceedings  of  the  Houfe  relative  to  this 
matter,  does  not  come  within  the  ftrid: 
limits  of  the  prefent  defign,  yet,  as  they 
were  the  immediate  confequence  of  the 
proceedings  of  the  Committee,  the  hif- 
tory  of  the  one  would  be  incomplete  with- 
out that  of  the  other, 

Gn  Thurfday,  the  23d  of  February,  the 
two  firft  refolutions  of  the  Committee,  be-^ 
ing  read  a  fecond  time,  were  agreed  to  by 
the  Houfe  ;    and  the  third  refolutionbe- 
ing  read    a  fecond  time,    on  the   queflion 
being  put  for  the  Houfe  to  agree  to  it,  a- 
motion  was  made  that   the  flatute  of  the 
loth  of  George  liL  fliould  be  read  ;  which 
was  done  accordingly,    and  then  the  third 
refolution    was     agreed    to.     When   the 
fourth  refolution  was  read  the  fecond  time 
a  debate  enfued,  and  a  motion  was  made, 
that    it    (hould    be  adjourned   for    three: 
months,  but  this  paffed  in  the  negative;. 

(2)  Votes,  p.  217,  218, 

and- 
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^nd  the  fourth  refolijftion,  and  then  the 
fifth  (being  r'ead  a  fecond  time)  were  a- 
greed  to.  The  fixth  refolution  ( being 
read  a  fecond  time)  Mr.  Dundas  moved 
the  Houfe  accordingly ;  and  the  queftion 
being  put  in  the  words  of  the  refolution, 
the  previous  queftion  was  put,  ''  That 
"  that  queftion  be  now  put,''  which  paffed 
in  the  negative    (A). 

It  was  then  ordered,  that  leave  be  givea 
to  bring  in  a  bill  to  incapacitate  from 
voting  at  eledions  of  members  of  Parlia- 
ment, 190  (1)  petfons  by  name  (includ- 
ing feveral  of  thofe  mentioned  in  the  fifth 
refolution  of  the  Committee.)  out  of  two 
hundred  and  ten  who  had  polled  at  the 
election;  and  for  the  preventing  bribery 
and  corruption  in  the  eleQion  of  mem« 
bers  to  ferve  in  Parliament  for  Hindoa 
(B). 

Mr.  Dundas,  Mr.  Byng,  Mr.  Elwes, 
and  the  other  members  of  the  Committee, 

(i)  The  number  in  the  printed  bill  is  ftated  to 
be  188,  but  on  reckoning  the  names,  there  appears  to' 
be  a  miftake  of  two. 

N  ^  were 
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were  ordered  to  prepare  and  bring  in  this 
bill ;  and,  in  the  mean  time,  it  was  re- 
folvcd,  That  the  Speaker  fhould  not  iffue 
his  warrant  to  make  out  a  new  writ,  for 
a  month  longer  (i). 

On  the  8th  of  March,  Mr.  Dandas  pre- 
fented  the  bill ;  which  was  read,  and  or- 
dered to  be  read  a  fecond  time,  on  the 
29th  of  that  month  (2).  It  was  of  courie 
alfo  ordered  to  be  printed,  and  a  printed 
copy  of  the  bill,  with  the  order  for  the  fe- 
cond reading,  was  ordered  to  be  ferved  on 
all  the  perfons  named  in  it;  and  it  was  re- 
folved  that  leaving  them  at  their  refpedtive 
abodes  fhould  be  good  fervice. 

On  the  28th,  a  petition  of  certain  in- 
habitants of  Hindon  was  prefented  to  tlie 
Houfe,  fetting  forth  ;  that  they  oh  ferved 
by  the  Votes,  that  a  bill  vras  depending, 
by  which  their  rights  v^^ould  be  materially 
affedled,  and  the  ufual  mode  of  eleflion 
for  the  borough  eflentially  altered  ;  that 
thev  felt  with  infinite  concern,  the  cenfure 
that  had  been  pafTcd  by  a  Committee  of 

(i;  Votes,  p.  272,  273.  (2)  ll'id  p.  3-^4. 

the 
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the  Houfe,  on  many  of  the  eledors ;  but, 
at  the  fame  time,  relying  upon  the  can- 
dour of  the  Hou'e,  they  hoped  it  was 
not  intended  that  they,  who  were  innocent, 
fhould  be  included  in  a  puniihment  which, 
only  ought  to  extend  to  thofe  who  had 
made  an  improper  ufe  of  their  franchife  ; 
and  prayiag  that  they  might  be  heard  by 
themfelves,  or  counfel,  againfl;  the  bill. 

This  petition  was  ordered  to  lie  on  the 
table  until  the  bill  fliould  be  read  a  fecond 
time(i). 

The  day  following  (2yth  of  March)  the 
order  of  the  day  being  read,  and  the  qucf- 
tion  being  propofed  for  reading  the  bill  a 
fecond  time,  the  meffenger  who  had  been 
charged  with  the  fervice  of  the  copies  of  it 
on  the  parties,  was  called  to  prove  fuch 
fervice ;  and  Thomas  Spencer,  one  of  the 
perfons  named  in  the  bill,  w.^s,  at  his  own 
dcfire,  heard  on  behalf  of  himfelf,  againft 
the  bill. 

Then,  in  confeqnence  of  a  motion  for 
that  purpofc,  the  entry  in  the  Journals 
of  the  Houfe,  of  the  22d  of  March  172I, 

(1)  Votes,  p.  445,  446. 

N  3  and 
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and  the  4th  of  April  1723,  of  the  pro- 
ceedings of  the  Houfe  upon  the  bill  for 
inflicting  certain  pains  and  penalties  upon 
Francis  lord  bifhop  of  Rocheiter,  was 
read. — ^ After  which,  the  bill  was  read  a 
fecond  time  ;  and  it  -was  refolved,  that  it 
fhould  be  confidered  in  a  Committee  of 
the  whole  Houfe  on  the  5th  of  April,  and 
that  the  petitioners  againft  it  fliould  be 
heard  before  that  Committee,  by  themfelves 
or  their  counfel. 

A  petition  of  certain  perfons  named  in 
the  bill  was  ihen  prefented,  complaining 
that  they  were  aggrieved  by  being  incapa- 
citated by  it,  and  praying  to  be  heard  by 
'themfelves  or  coijnfe].  This  petition  was 
alfo  referred  to  the  Committee  of  the 
whole  Houfe,  and  leave  was  given  to  the 
petitioners  to  appear  againft  it,  by  them- 
felves or  couniel.  After  this,  on  a  mo- 
tion for  that  purpofe,  the  firft  refolution 
of  the  feled  Committee  was  read,  and  a 
motion  was  made,  and  the  queftion  put; 

*'  That  it  be  an  inftrudion  to  the  faid 
**  Committee  of  the  whole  Houfe,  that 
t'  they  have  power  to  receive  a  claufe,  or 

*'  claufes. 
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-^^  xlaufes,  for  infilding  a  fultable  pu- 
*^  nifhment  on  the  faid  Richard  Smith, 
"  Efquire,  for  his  faid  offence." 

It  pafled  in  the  negative. 

And  the  fecond  rcfolution  being  read, 
and  a  fimilar  queflion  put,  refpeding  Mr. 
Hollis,  that,  likewife,  paffed  in  the  nega« 
tlve  (i). 

On  Friday,  t^je  31ft  of  March,  the  or- 
der for  the  Houfe  to  refolve  itfelf  into^a 
Committee  of  the  whole  Houfe,  on  the 
5th  of  April,  on  the  bill,  was  difcharged; 
and  the  icth  of  April  appointed  for  that 
purpofe(2)o 

On  Monday,  tlie  icth  of  April,  the  or- 
nder  of  the  day  being  read,  a  petition  of 
John  Nairn,  clerk,  was  prefented,  deny- 
jing  the  charges  brought  againft  him  be- 
fore the  feled:  Committee,  and  praying 
to  be  heard,  by  his  counfel,  againft  that 
part  of  the  bill  which  tended  to  incapaci- 
tate him.  This  was  granted,  and  his  pe- 
jtition  referred  to  the  Houfe, 

,(i)  Votesj  p.  457,  458.  (2)  Votes,  p.  473. 

N  4  .  A  mo- 
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I^j^  motion   being  now   made,  and  the- 
queiiion  being  propofed,  that  the  Speaker 
lliould   leave  the   chair,    the   Hoiife   was' 
moved  that  the  entries   in  the  journal  of 
the  Houfe,  of  the   20th  of  March,  1727^ 
and  the  3d,  9th,  and  12th  of  April,  1729*' 
of  the  proceedings  of  the  Houfe  with  re-» 
lation  to  the  bill  to  difable  Thomas  Bam- 
bridge  to  hold  or   execute  the  office   of 
V/arden  of  the  prifon  of  the  Fleet,  or  to 
have   or   exercife   any  authority   relating 
thereto,  might  be  read;  which  being  done, 
the  Houfe  refolved  itfelf  into  a  Committee 
of  the  whole  Houfe,  on  the  bill. 

In   this   Committee,  it  being  propofed 
to  call  certain  perfons,  named  in  the  bill, 
and  incapacitated  by  it,  to  prove  the  alle^ 
gations  it  contained,   (for  it  had   been  de- 
bated, and  fettled  in    the  Houfe,  in  fome 
former  ftage  of  the  bufinefs,  that  the  evi- 
deoce  given  before  the  feled:  Committee, 
and  reported  by  them,    could  not  be  ad- 
mitted   on  this  occafion),  it  was  objedcd 
that  they,  being  parties,  and  like  defend- 
ants in  an  indictment,  could  not,  without 

over- 
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overturning  the  known  rules  of  law  and 
juftice,  be  received  as  witneffes  in  this  cafe. 
This  objection  produced  a  debate,  and 
though  it  v/as  treated  as  of  no  weight  by 
fome  gentlemen  of  the  long  robe,  it  was' 
ftrenuoufiy  fupportcd  by  others,  and 
proved  fatal  to  the  bill ;  for  all  the  perfons' 
who  were  capable  of  proving  the  fafts, 
and  who  had  proved  them  before  the  fe- 
le^t  Committee,  vrere  themfelves  offend- 
ers, and  named  in  the  bill. 

When  the  Speaker  refumed  the  chair, 
on  a  motion  of  Mr.  Dundas,  leave  was 
given  to  biing  in  a  new  bill,  limilar  to  the 
former  (B),  but  leaving  out  the  names  of 
certain  perfons  who  were  intended  to  be 
made  ufe  of  as  witneffes  ( i) ;  and  Mr.Sol- 
licitor-General,  Sir  George  Hay,  Mr. 
Grenville,  and  Lord  George  Germaine, 
together  with  the  members  of  the  felecl 
Committee,  were  ordered  to  prepare  and 
bring  it  in. 

On  VVednefday,  the  i  2th  of  April,  Mr. 
JDundas  prefented  this  new  bill,  which  be- 

(i)  Votes,  p.  517,  5:8,  519. 
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ing  received,  and  read  the  firfl:  time,  the 
Hoiife  was  mcved^  that  the  four  firft  refo- 
lutions  of  the  feledl  Committee  (hould  be 
read  ;  and  this  being  accordingly  done, 
the  26th  day  of  April  was  appointed  for 
the  fecond  reading.  A  fimilar  order  to 
what  had  been  made  on  the  former  occa- 
fion  was  now  made  relative  ^  to  the  ferving 
the  parties  with  copies  ;  and  orders  were 
made  feverally,  that  Francis  Mead,  Tho- 
mas Spencer,  John  Becket  [baker),  Joha 
Becket,  fon  of  William,  John  Baldwin, 
William  Crabb,  Thomas  Penrey,  Thomas 
Richardfon,  and  Thomas  More,  perfons 
named  in  the  former,,  but  omitted  in  this 
bill,  Ihould  attend  the  Houfe,  at  the  time 
appointed  for  the  fecond  reading  (1). 

On  Wednefday,  the  26th  of  April,  be- 
fore the  order  of  the  day  for  the  fecond 
reading  of  the  bill  was  called  for,  feverai 
petitions  relative  to  this  buhnefs  were  pre- 
fented  to  the  Houfe. 

A  petition  of  Thomas  Howell,  and 
others,  fetting  forth ;   that  they  had  been 

(ij  Votes,  p.  541,  542. 

in- 
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eluded  in  the  former  bill  of  incapacitation, 
and  were  fo  in  that  now  depending, 
and  reprefenting  to  the  Houfe  "  that,  as 
*'  they  had    done   nothing   to   invade   the 

V  ordinary  courfe  of  the  laws  againft  bri- 

V  bery  and  corruption,  and  had  always 
**  been  forth-coming,  and  never  attempt- 
*'  ed  to  prevent  the  fervice  of  legal  procefs, 
*'  they  hoped  no  new  or  extraordinary 
f  mode  of  profecution  or  punifhment 
*'  would  be  adopted  againft  them,  by 
**  which  they  might  be  deprived  of  the 
"  ufual  advantages  given  by  law,  in  the 
?*  ordinary  courfe  of  trial ;'.'  and  fuggeft- 
ing  that  a  bill,  tending  to  deprive  any 
fubjed:  of  this  realm  of  his  greateft  and 
^earefc  franchife,  cannot  be  deemed  other- 
wife  than  a  criminal  profecutioii  againft 
fuch  fubjecl ;  and  that,  being  once  put  up- 
on his  defence,  he  cannot  legally  be  called 
again  X.6  anfwer  the  fame  charge  ;  and  that 
the  petitioners  had  been  put  to  fo  heavy 
an  expence,  in  defending  themfelves  a- 
gai^hft  the  charges  contained  in  the  former 
bill,  that  they  were  unable  to  defray  the 
pxpences  of  the   necefiary  witnefTes    and 

jour- 
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journeys  to  London,  to  prove  their  inno- 
cence againft  this  fecond  profecution  ; 
praying  therefore,  that  the  bill  might  not 
pafs  into  a  law  ;  and  that  they  might  be 
heard  by  their  counfel  on  the  matters  con- 
tained in  this  petition,  and  might  be  ad- 
mitted, before  each  was  put  upon  his  fe- 
parate  defence,  to  Ihow  caufe  why  this 
mode  of  profecution  fliould  not  be  adopt- 
ed in  the  prefent  cafe  againft  them  (i). 

The  general  argument  in  this  petition 
againft  this  mode  of  profecution,  was 
much  enlarged  upon  in  the  different  de- 
bates In  the  Houfe.  It  was  faid,  that,  for 
the  legiflature  to  take  upon  it  the  juridi- 
cal authority,  was  a  delicate  and  danger- 
ous thing,  being  an  encroachment  of  one 
part  of  the  ftate  upon  the  province  of  an- 
other ;  that  it  never  ought  to  be  done  but 
on  very  particular  cccafions,  where  punifli- 
ment  by  the  common  courfe  of  law  wa§ 
not  attainable,  either  on  account  of  the 
eminence  and  power  of  the  offender,  or 
for  other  reafons  ;  or  v;hen  the  remedy 
provided  by  law  was  not  adccjuate  to  the 

(i)  Votes,  p.  576.  .> 

offence. 


H  I  N  D  O   N.  191 

offence.     That  thefe  reafons  would  appear 
to  have  operated,  in  all   or   moft  of  the 
cafes  of  bills   of  attainder,  bills  of  pains 
and  penalties,  and  bills  of  incapacitation, 
which  are  to  be  met  with  in  the  records  of 
Parliament  ;  and  for  the  proof  of  this,  the 
cafes  of  bifhop  Atterbury,    and  of  Bam- 
brldge  were  cited.     That  even  in  the  late 
inftance  of  New  Shoreham,   (though  the 
proceeding  then  by  bill  could  not  be  ap- 
proved of),    the  circumftances  were   dif- 
ferent from  thofe  of  the  prefent  cafe,  for 
there  the  offence  was  the  joint  crime  of  a 
whole  clafs  of  men  aQing  as  the  combin- 
ed members  of  an  illegal  fociety,  but  that 
at  Hindon,    the  offences  of  each   indivi- 
dual were  feparate  and  difiind:,  and  each 
was  liable  to  a  diftindl  profecution  at  law, 
the  confequence  of  which,  if  he  were  con- 
vifted,  would  be,    as    to  the   lofs  of  his 
franchife,  exadly  the  fame  as  if  he  were 
punifhed  by  a  bill  of  incapacitation  (1). 

The  petition  was  ordered  to  lie  on  the 
table,  till  the  fecond  reading  of  the  bill; 

(j)  Statute  2 Geo.  II.  cap.  24. 

the 
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the  petitioners   to   be  then  heard  by  theif 
counfel  againil  the  biH. 

A  petition  of  the  electors  not  men- 
tioned in  the  bill,  and  againft  whom  there 
was  no  charge  of  bribery,  and  who  had 
petitioned  the  Houfe  on  the  28th  of  March, 
againft  the  former  bill,  was  then  read, 
praying  to  be  heard  by  counfel  againft  that 
part  of  the  prefent  bill  which  related  to  the 
alteration  of  the  right  of  eledion. 

This  petition  was  difpofed  of  in  the 
fame  manner  with  the  one  which  had  juft 
been  prefented. 

Then  a  third  petition  -from  the  perfons 
difabled  by  the  bill,  praying  that. they 
might  be  heard  by  their  counfel,  againft 
that  part  of  it  which  related  to  their  inca- 
pacitation; 

And  a  fourth,  from  John  Nairn,  clerk, 
to  the  fame  effedt  with  his  former  petition 
of  the  loth  of  April,  were  prefented,  and 
difpofed  of  in  the  like  manner  with  the 
other  two. 

Laftly,  a  petition  was  prefented  from 
Thomas  Howell,  and  Thomas  Dukes, 
fetting  forth  j  that  they  obferved  that  fc- 

veral 


H  I  N   D   0   N.    -  193 

Teral  perfons  had  been  left  out  cf  the  prc- 
fent  bill,  who  were  included  in  the  for- 
mer, for  the  purpofe,  as  they  were  in- 
formed, of  being  admitted  watneffes,  and 
that  they  were  privy  to,  and  defirous  of 
giving  evidence  to  the  Houfc,  of  very  in- 
terefting  and  important  tranfaftions,  ref- 
peding  the  matters  contained  in  the  new 
bill,  which,  if  difcovered,  and  given  in 
evidence,  would  efteftually  invalidate  the 
teftimony  of  fome  perfons  included  in  the 
former  bill  and  omitted  in  this  ;  praying 
therefore,  to  have  their  names  ftruck  out 
of  the  bill,  and  to  be  produced  and  exa- 
mined as  witnefles. 

This  petition  v^a&  ordered  geiurally  to 
lie  on  the  table. 

The  order  of  the  day  being  now  read, 
the  bill  was  ordered  to  be  read,  and  the 
counfel  againft  it  (Mr.  Pepys  for  the  peti- 
tioners incapacitated  by  the  bill,  Mr.  Bear- 
croft  for  the  other  petitioners,  elecJtors  of 
Hindon,  and  Mr.  Macdonald  for  the 
Rev.  Mr.  Nairn)  being  called  in,  the 
bill  was  read  a  fecond  time,  and  the  peti- 

tioa 
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tion  of  Thomas  Howell   and  others  vjH^ 
read,  and  courifel  heard. 

The  bill  was  then  committed  to  a  Com- 
mittee of  the  whole  Houfe  for  the  enfu- 
ing  day,  and  the  feveral  petitions  were  re- 
ferred to  tliat  Committee,  and  the  wit- 
iielfes  ordered  to  attend  { i ). 

On  Thurfday,  the  27th  of  April,  the  p 
petition  of  Thomas  Howell,  and  others, 
praying  to  be  admitted  witnefles,  was  re- 
ferred to  the  Committee  of  the  whole 
Houfe  ;  and  Mr.  Elwes,  Chairman  of  that 
Committee,  reporting,  that  Thomas  How- 
ell, on  being  examined  in  relation  to  the 
non-attendance  of  Thomas  Spencer  and 
John  Becket,  two  of  the  wltneifes  who 
had  been  fummoned,  had  grofly  prevari- 
cated, he  was  ordered  to  be  committed  to 
Newgate  ;  and  afterwards  Mr.  Elwes  re- 
porting, that  William  Lucas  being  exa- 
mined before  the  Committee,  had  grofly 
prevaricated,  and  given  falfe  evidence,  he 
was  ordered  to  be  committed  to  the  Gate- 
houfe. 

(i)  Votes,  p.  577,  578,  579. 

A  fimw 
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A  fimilar  report,  and  the  like  order, 
were  made,  concerning  Henry  Chant. 

And  Mr.  ElWes  reporting,  that  Spencer 
And  Becket  had  attended  the  day  before, 
in  purfuance  of  the  order  of  the  Houfe, 
but  had  purpofely  kept  out  of  the  way,  to 
avoid  being  ferved  with  the  order  for  their 
attendance  this  day,  they  Were  ordered  to 
be  fent  for  in  cuftody  of  the  ferjeant  at 
arms  ;  and  an  order  being  made  for  thd 
Houfe  to  refolve  itfelf  again,  on  Tiiefday 
following,  into  a  Committee  of  the  whole 
Houfe,  for  the  further  confiderationof  the 
bill,  the  orders  for  the  attendance  of  the 
witnefles  were  renewed  (i). 

On  Monday,  the  i  ft  of  May,  Thomas 
Howell  was  ordered  to  be  removed  from 
Nev/gate  to  the  Gatehoufe,  having  peti- 
tioned the  Houfe  for  that  purpofe(2). 

On  Tuefday,  the  2d  of  May,  the  fer- 
jeant at  arms  being  called  upon,  to  give 
an  account  of  what  had  been  done  in  re- 
lation to  the  taking  Thomas  Spencer,  and 
John  Becket,   the  meffengers,  who  were 

(i)  Votes,  p.  586,  587.  (2)  Votes,  p.  60.7; 

Vol.  I.  O  fent 
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fent  in  fearch  of  them,  informed  the  Houfe^ 
that  very  ftricS  enquiry  had  been  made  af- 
ter them,  but  that  they  were  not  yet 
taken  ;  upon  which  the  Committee  of  the 
whole  Houfe,  for  the  confideration  of  the 
bill>.  was  put  off  till  the  Monday  follow- 
ing, the  orders  for  the  witneffes  were  re- 
newed, and  it  being  fufpeded,  from  the 
teftimony  given  by  the  perfons  who  had 
been  committed,  that  Mr.  Smith  and  Mr. 
Fafham  Nairn  had  been  concerned  in  fe- 
creting  Spencer  and  Becket,  they  were  or- 
dered to  attend  on  the  Monday  (i). 

On  Monday,  the  Sth  of  May,  petitions 
were  prefented  from  Howell,  and  Lucas, 
acknowledging  their  prevarications,  which 
they  faid  were  unintentional,  but  alledg- 
ing  they  had  declared  all  they  knew  con- 
cerning Spencer  and  Becket,  and  dcfiring, 
on  account  of  their  poverty,  and  their 
having  families  to  maintain,  that  they 
might  be  admitted  to  afk  pardon  at  the 
bar  of  the  Houfe,  and  be  difcharged  with- 
out the  payment  of  fees. 

Thefe  petitions  were  ordered  to  lie  on 

the  table. 

(i)  Votes,  p.  613. 

The 
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'  The  like  information  as  on  the  Tuef- 
day  preceding,  was  given  by  the  meffen- 
gers  who  had  been  fent  in  fearch  of  them, 
concerning  Spencer  and  Becket. 

Mr.  Smith  and  Captain  Fafham  Nairn 
were  then  examined,  in  relation  to  the 
non-attendance  of  Spencer  and  Becket ; 
after  which,  the  order  of  the  day  for  the 
Committee  of  the  whole  Houfe  on  this 
bufinefs  being  read,  it  was  refolved, 

That  it  appeared  to  the  Houfe,  that 
from  the  abfence  of  Spencer  and  Becket, 
two  material  witneffes  in  fupport  of  the 
bill,  it  would  not  be  expedient  to  pro- 
ceed further  in  it,  in  this  feffion  of  Par- 
liament. 

•It  was  then  feverally  refolved. 

That  the  Houfe  would  take  the  report 
of  thefeled:  Committee  who  were  appoint- 
ed to  try  the  petition  of  James  Calthorpe, 
and  Richard  Beckford,  Efq.  into  further 
confideration  as  early  as  poflible,  in  the 
next  feffion  ;  that  until  then,  no  warrant 
for  a  new  writ  fhould  be  ordered  ; 

O  2  And, 
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And,  that  an  humble  addrefs'lhouldte 
prcfenteld^  td  the  King,^t6  iflue  a  procla^ 
mation' for  apprehending  Spencer  and 
Becket,  with  the  promife  of  a  reward,  fo 
that  they  might  be  delivered  into  the  cuf- 
tody  of  the  ferjeant  at  arms  during  this 
feflion  of  Parliament : 

And,  this  addrefs  was  ordered  to  be  pre- 
fented  by  fuch  members  of  the  Houfe,  as 
were  members  of  the  privy-council. 

Then,   upon   motion  for  that  purpofe, 
the  lirft  refolution  of  the  fele£t  Commit- 
tee, as  agreed  to  by  the  Houfe  on  the  23d 
of  February,  was  read ;  and  then,  upon  a 
motion  for  that  purpofe,    the  following 
entry  in  the  Votes   of  the  Houfe,  of  the 
^th  of  December  Ikft,  was  read. 
*'  Refolved,  That,  if  it  fhall' appear  that 
**  any  perfon  hath  procured  himfelf  to  ie 
**  eleded,  or  returned  a  member  of  this 
*•  Houfe,  or  endeavoured  fo  to  be,  by  brl- 
**  bery,   or   any  other  corrupt  pradicss, 
*'  this  Houfe  will  proceed  v,^ith  the  utmoft 
''  feverity  againft  fuch  perfon  (i)." 
(i)  Votes,  p  5.     yid€  Caf^  of  St.  Ivcs,  note  (B.) 

And 
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And  an  order  made, 

**  That  the  Attorney  General  doforth- 
**  with  profecute  Richard  Smith,  Efcj.  for 
•'  the  faid  offence." 

The  fecond  refolution  was  read  in  like 

manner,  and  the  like  order  made,  that  the 

Attorney   General  Ihould  profecute   Mr. 

Hollis.  . 

i  MT.nst'^D'^f^r^- 
The  third   refolution  being  alfo  read, 

and  a  motion  made,  and  the  queftion  pro- 
pofed,  that  the  Attorney  General  fhould 
profecute  James  Caltliorpe,  Efq,  the  pre- 
vious queftion  was  put,  and  refolvedin  the 
affirmative  ;  and  then  the  like  order  was 
made  for  the  profecution  of  Mr.  Cal- 
thorpe. 

Laftly,  the  fourth  refolution  being  read, 
it  was  ordered,  that  the  Attorney  General 
fhouM  likewife  forthwith  profecute  Mr. 
Eeckford'f  i). 

The  addrefs  for  apprehending  of  Fpen- 
cer  and  Becket  was  prefented  to  the  King, 
and  the  proclamation  iffued(2);  but  on 
Thurfday,  the  i  ith  of  May,  they  furren- 

(i)  Votes,  p.  644,  645,  646,  647. 
(2)  Votes,  p.  660. 
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dered  thcmfelves,  and,  it  being  feverally 
refolved  by  the  Houfe,  "  That  they  had 
*'  purpofely  abfconded,  in  order  to  avoid 
*'  being  ferved  with  an  order  for  their 
"  attendance,  as  witnefles,  on  a  Com- 
**  mittee  of  the  Houfe,"  they  were  or- 
dered to  be  committed  to  Newgate  (i). 

(i)  Votes,  p.  672,  673. 
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NOTE 


ON     THE     CASE     OF 


HIND        ON. 


PAGE  i8i.  (A)  It  appears,  by  the  Journals,  that 
in  1702,  in  a  cafe  not  unlike  the  prefent,  a 
bill  was  brought  in  for  disfranchifing  this  borough, 
and  for  transferring  the  right  of  choofing  two  mem- 
bers of  Parliament,  to  all  the  freeholders  of  the 
Hundred  where  the  borough  li§s,  excepting  fuch 
of  them  as  had  a  right  to  vote  for  the  borough  of 
Downton.  On  this  occafion,  a  petition  from 
fome  of  the  inhabitants  of  Hindon  was  prefented, 
in  oppofition  to  the  bill,  and  was  referred  to  the 
Committee  appointed  to  prepare  and  bring  it  in.  On 
the  8th  of  February  1704-5  the  bill  palled  the 
lovirer  Houfe  ;  but  it  dropt  in  the  Houfe  of  Lords, 
Journ.  vol.  xiv,  from  p.  5,  col.  i,  to  p,  184,  col.  i. 
pajftm, 

P.  181^  187.  (B)  There  were  different  plans 
J)ropofed  for  difpofing  of  the  two  feats  in  Parlia- 
ment, in  cafe  it  had  been  thought  proper  to  dif- 
franchife  the  borough  of  Hindon  entirely.  Some 
thought  this  a  fair  opportunity  of  beftowing  a5iual 
f^prefentatives  on  one  of  thofe  great  manufacturing 

O  4  ^  towns, 
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towns,   fuch  as  Manchefter  or  Birmingham,  whicl; 
have  not  hitherto  had  any  members  of  their  own, 
put  others  were  of  opinion,  that,  inftead  of  an  a£^ 
cf  favour,  this  would  in  truth  be  an  injury,    as  all 
the   expence,     dlfllpation,     and    difTenfions,    which 
are   too  often  the  attendants    and    confequences  of 
elections,      would    be   thereby    introduced   in     the 
place   of   cccpnomy,    fobriety,  and  induftry.      An- 
other   project:  was,  to   give  the  right    of  choofing 
two  additional   members  to  the  freeholders   of    the 
county  at  large.       The  objedtion  to  this  was,    that 
it  would  be  an  innovation  on    the  conftitution,    by 
altering  the  balance  between  i\iQ  provincial  znd  mu- 
nicipal reprefentation  :    that    fuch  examples  become 
dangerous  precedents,  and  therefore  ought  to  be  avoid- 
ed. A  third  fcheme  was,  to  give  the  right  foltly  to  the 
freeholders  of  the  Hundred,  but  ihat  was,  in  a  de- 
gree, liable  to  the  fame  obje£lion  ;    and,    as  cither 
pf   the  three  defigns  would  have  deprived  the  pre- 
fent  unbribed  electors  of  Hlndon,  and  all  fucceed- 
ing  inhabitants,  of  a  very  valuable  franchife,  which 
they  had  done  nothing   to  forfeit,    the   propofal  of 
a  bill  for  an  Intirc  dlsfranchifement  was  rejetE^ed,  and 
a  claufc  was  put  into  both  the  incapacitating  bills, 
leaving  the  right  ofeleiSlion  as  formerly,    but  com- 
municating that  right,  jointly  with  the  former,    to 
a  ncv/  clafs  of  ekclors.       Who  they  were  to  be,  v/as 
not    filled    up    in    either  of    the    bills  ;     however, 
as  both    were   formed   on    the   model  of    the  New 
Shpreham  a<5l  (ii  George  III,  c.vp.  55^,    fo  moit  of 

tholV 
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Jtjiofe  who  fupported  them,  were  for  following  the 
provifion  of  that  a6t,  in  beftowing  the  joint  right' 
pn  the  freeholders  of  forty  fhilllngs  a  year  withia/ 
ihc  Hun.dred*  rijuT>  r  '  .-     t 
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Of  the  BOROUGH  of- 

DO     W     NT     O      N. 


In  the  County  of  W  i  l  t  s. 


The  Committee  was  chofen  on  Fncfay,  the  3d  of 
February,  and  confifted  of  the  following  Gentle* 
men. 

Sirjohn  Hynde  Cotton, Bt.Chalrman,  ^ 

Richard  Aldworth  Neville,  Efq, 


-A 


E 


Cambridgefh, 


rampound 


Breconfiiire 

Coventry 

Northampton 

Pembrokefhirc 

Kincardinefli. 

Northamptonfli 

Suffolk 

Lefk^ard 

Leicefter 

Reading 

Wendover 


Charles  Morgan,  Efq.  - 
Edward  Roe  Yeo,  Efq. 
Sir  George  Robinfon,  Bart. 
Hugh  Owen,  Efq. 
Lord  Adam  Gordon 
Lucy  Knightley,  Efq.   - 
Rowland  Holt,  Efq.    - 
Edward  Gibbon,  Efq. 
Hon.  Booth  Grey, 
JohaDodd,  Efq. 
Jofeph  Bullock,  Efq.  - 
Nominees, 
Of  the    Petitlonersy 
Fletcher  Norton,  Efq.  - 

Of  the   Sitting  Member s^ 
Sir  Richard  Sutton,  Bart. 

Pe  t  I  t  I  ON  E  R  s. 

Sir  Philip  Hales,  Bart,     and  John  Cooper,  Efq. 

Certain    Freeholders    of    the   borough   of   Downton, 

Sitting  Members, 
Thomas  Duncombe,  Efq.    Thomas  Dummer,  5^4* 
Counsel. 
For  Sir  Philip  Hales,   and  Mr.  Cooper, 
Mr.  Mansfield,    Mr.  Lee, 
For  the  Freeholders  petitioner^* 
Mr.  Hardingc. 
For  the  Sitting  Members, 
Mr.  Serjeant  Davy,    Mr.  Maddox. 


U 


Carllfie 


St.  Alban*s 
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THE 

CASE 

Of  the  BOROUGH   of 

D     O     W     N     T     O     N. 

ON  Saturday,  the  4th  of  February,  the 
Committee  being    met,    the   peti- 
tions were  read,  fetting  forth;   That  fe- 
veral  perfons  were  allowed  to  vote,  at  the 
laft  election  of  burgeffes  for  this  place,  who 
had  no  right,  by  which  means  a  pretend- 
ed majority  was  procured  in  favour   of 
Buncombe  and  Dummer,  and  they  were 
returned,  although  the  petitioners,  Hales 
and  Cooper,  had  a  clear  majority  of  legal 
votes  (i). 

In  the  petition  of  Hales  and  Copper, ^ 
there  was  likewife  a  charge  of  bribery 
againft  the  fitting  members ;  but  this  not 
being  infilled  on  before  the  Committee,  the 

(i)  Votes,  6  Dec.  p.  19.  19  Dec,  p.  97,  98. 

only 
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only  queftlon  was,  concei*ning  the  right  of 
the  different  perfons  who  had  polled  at 
the  eleftion,  to  vote. 

There  is  no  determination  of  the  Houfe 
of  Commons,  of  the  right  of  eledion  in 
Downton. 

The  numbers  on  the  poll,  as  produced 
by  Edward  Poore,  Efq.  the  fteward  and 
returning  oflBcer,  were : 

For  Mr.  Buncombe  22 

For  Mr,  Dummer  22 

For  Mr.  Cooper         -         11 
For  Sir  Philip  Hales  10 

The  counfel  for  the  fitting  members,  on 
the  opening  of  the  caufe,  would  not  admit 
any  general  rule  as  to  the  right  of  voting ; 
but  both  fides,  in  their  arguments,  confi- 
dered  it  to  be,  "  In  perfons  having  a  free- 
* '  hold  intere  ft  in  burgage  tenements,  holden 
*'  by  a  certain  rent,  fealty,  and  fuit  of 
*'  court,  of  the  bifhop  of  Winchefter  who  is 
"  lord  of  the  borough,  and  paying  reliefs 
**  on  defcent,  and  fines  on  alienation." 

The  counfel  for  the  petitioners  objected 
to  nineteen  or  twenty  of  the  voters  for  the 

fitting  members. 

One 
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One  general  objedlon,  which   applied 
to  moll  of  them  was  occafionality. 

It  was  proved,  that  the  conveyances 
to  fome  were  made  in  1768,  but  that  the 
deeds  had  remained  ever  fince  that  time 
in  the  hands  of  Mr.  Buncombe  (who  is 
proprietor  of  near  two  thirds  of  the  bur- 
gage tenements  in  Downton ;)  that  the 
occupiers  had  continued  to  pay  their  rents 
to  him,  and  expeded  to  do  fo  when  they 
became  due  again,  confidering  him  as 
their  landlord,  and  being  unacquainted 
with  the  grants  made  by  him  to  the  voters ; 
and  that  there  were  no  entries  on  the 
*  court-rolls  of  I/68,  of  thofe  conveyances, 
iior  of  the  payment  of  the  alienation  fines. 

The  conveyances  to  others  appeared  to 
have  been  printed  at  the  expence  of  Mr. 
Dun(^mbe,  and  executed  after  the  writ 
and  precept  had  iffued,  fome  of  them  be- 
ing brought  wet  to  the  poll.  The  gran- 
tees did  not  know  where  the  lands  con- 
tained in  them  lay,  and  one  man  at  the 
poll  produced  a  grant  for  which  he  claim- 
a  vote,  which,  on  examination,  appear- 
ed to  be  made  to  another  perfon. 

-    .        Mr. 
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Mr.  Dancombe,  at  the  poll,  foroad 
the  voters  to  anfwer  any  queftions  about 
their  conveyances.  The  confideration  in 
them  all  was  five  fhillings.  The  rent 
twenty  fhillings  a  year.  They  were,  by 
leafe  and  releafe,  for  life,  with  a  claufe 
of  re-entry,  if  the  grantee  fhoiild  affign 
without  the  confent  of  the  grantor. 

It  appeared,  that  the  pradice  of  mak- 
ing fuch  conveyances  about  the  time  of  an 
eledion,  had  long  prevailed  in  the  bo- 
rough, and  that  the  votes  fo  made,  are 
known  by  the  name  of  faggots.  Mr. 
Poore,  the  returning  officer,  and  father - 
in  law  to  the  petitioner  Cooper,  and  Mr. 
Hayes  (formerly  member  for  Downton) 
declared,  that  they  had  always  confidered 
thofe  faggots  as  bad  votes.  Mr.  Poore 
acknowledged  that  on  a  former  occafion 
he  had,  to  oblige  Lord  Feverfham,  then 
proprietor  of  great  part  of  the  borough, 
voted  under  one  of  thofe  conveyances,  but 
he  faid  he  had,  to  him,  expreffed  his 
doubts  of  the  legality  of  fuch  votes.  He 
has  becm  returning  officer  ever  fince  1745. 
A  witnefs  (one   John  Quinton)   aged  7?, 

remem- 
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inembered  a  contefted  eleQion  47  years 
ago,  when  faggots  were  polled  on  both 
fides,  but  there  was  no  petition  then ; 
nor  in  1747^  when  the  only  conteft  hap- 
pened which  (till  that  before  the  Commit- 
tee) has  been  in  Downton  for  30  years 
pad.  Then  too,  faggots  were  polled  on 
both  fides, 

Mr.  Poore  faid,  that,  fmce  he  had 
known  the  borough,  the  perfon  who  had 
the  prevailing  interefl:  and  property  there^' 
and  was  therefore  fure  of  a  majority  of 
undeniable  votes,  had  always,  at  the 
time  of  an  eleftion,  a  number  of  thofe 
faggots  ready,  to  provide  againft^any  at- 
tack, upon  that  ground,  from  another 
quarter. 

Such  being  the  fubftance  of  the  evi- 
dence upon  this  head,  it  was  contended, 
for  the  petitioners. 

That  the  votes  in  queftion,  were  co- 
lourable, fraudulent,  and  void,  both  by 
the  common  law  of  Parliament,  and  the 
ftatute  of  William  III.  commonly  called 
\\\t  f putting  adi. 

They  argued  as  follows  ; 
Vox.  I.  P  The 
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The  Jlatutes  againll:  occafional  free- 
holders ,  in  counties  (i),  and  in  boroughs 
that  are  counties  of  themfeives  (2),  and 
againll  occafional  freemen  (3),  do  not 
make  any  exprcfs  provifion  concerning 
burgage  tenure  boroughs  ;  but  that  votes 
plainly  fraudulent,  and  occafional,  are 
bad  by  the  common  law  of  Parliament^ 
is  evinced  by  a  variety  of  cafes.  In  the 
very  cafe  which  gave  rife  to  the  ftatute 
againft  occafional  freemen,  the  Houfe, 
before  the  ftatute  paffed,  determined  all 
the  new  votes  to  be  bad  (4) ;  and  in  that 
of  Stafford,  4  February  172^,  the  Houfe 
refolved, 

*'  That  perfons  made  burgeffes  of  the 
*'  borough  of  Stafford,  in  the  county 
*'  of  Stafford,  fince  the  death  of  John 
*'  Dolphin,  Efq.  late  member  of  Parlia- 
**  ment  for  the  faid  borough,  not  being 
**  fons  of  burgeffes,  or  not  having  ferved 
**  feven  years   apprenticefhip  within   the 

(i)  18  Geo.  II.  cap.  i8-.  §  3.  (2)  19  Geo  If. 
cap.  28.  (3)  3  Geo.  III.  cnp.  15.  (4.)  Journ. 
vol.  xxix.  p.  337.  ccl.  2. 

«  faid 
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^*  faid  borough,  had  not  a  right  to  vote 
*'  in  the  late  eledion  of  a  burgefs  to  fcrve 
**  in  this  prefent  Parliament  for  the  fald 
'*  borough  (i)." 

In  like  manner  in  the  cafe  of  Ware - 
ham,  19  January  174I-  (2),  (after  the  two 
flatutes  againft  the  votes  of  occafional 
freeholders  for  counties,  and  boroughs  - 
that  are  counties  of  themfelves,)  theHoufe 
determined  the  right  of  eledtlon  to  be  as 
folio v^^3 ; 

"  Refolved,  That  the  right  of  cledion 
"  of  burf^efles  to  ferve  in  Parliament  for 
*'  the  borough  of  Wareham,  in  the  coun- 
"  ty  of  Dorfer,  is  only  in  the  mayor  and 
*'  magiftrates  of  the  faid  borough,  and  in 
"  fuch  of  the  inhabitants  of  the  faid  bo- 
**  rough  as  pay  fcot  and  lot,  and  in  the 
''  freeholders  of  lands  and  tenements  there,* 
*^  who  have  been,  bcnajide^  to  their  ov/a 
'*  ufe,  in  the  actual  occupation,  or  in  the 
*'  receipt  of  the  rents  and  profits,  of  fuch 
*'  lands  or  tenements,  for  the  fpace  oionc 
*'  njohok  year  next  before  the  ele Elton -^  except 

(i)  joiirn.  vol.  XX  p.  391.  col.  2. 
(2)  Jouni.  vol.  XXV.  p.  j.Si.  col.  2. 

P  2   '  .       *'  the 
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♦'  the  fame  came  to  fuch  freeholders  by 
♦i'defcent,  devife,  marriage,  marriage-fet- 
"*s-ment,  or  pron*:otion  to  fome  benefice 
**  in  the  church  (A).'* 

Nay  there  was  no  particular  limitation 
to  occafionality  at  common  law.     Votes 
clearly  fraudulent,  and  made   merely  for 
the  purpofe  of  an  eledlion,.  were  bad  though 
of  a  date  more  than  a  year  anterior  to  the 
eledion»     This  appears  from  the  cafe  of 
Weymouth,  and  Melcombe  Regis,  3  June,. 
1714,  where  votes  oi  three  years  (landing, 
being  occafional,   were  determined  to  be 
void  (i).     If  that  period  is  fixed  by  the 
ftatutes  juft  mentioned^  they  are  to  be  con- 
ftrued  to  mean   that  perfons   claiming  to- 
vote,    who   have    become   freeholders    or 
freemen  within  the  year,  fhall  beprefumcd 
and  holden  to  have  become  fo  for  the  pur- 
pofe of  the  eledtion,  without  enquiry,  and 
their  votes  rejedcd  ;  but  they  do  not  pre- 
clude an  enquiry  into  the  fraudulcncy  or 
occafionallty  of  votes,    though    of  more 
than  a  year's  Handing.     Be  this  howcvec 

(1)  Journ.  vol.  xvii,  p  665    col.  i.     i  i:ie  '/uc  vu»c 
of  Haflemcrt,   iff^i. 
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as  it  may,  with  regard  to  the  fpecies  of 
votes  which  are  the  direft  objedls  of  thofe 
ftatutcs,  fach  votes  as  are  not  mentioned 
in  them,    as  votes   for   burgage   tenures, 
muft  continue  fubjedt  to  the   fame  objec- 
tions  as  formerly.     They  may  be  occa-. 
fional,  though  not  mentioned  in  thofe  fta-t 
tutes,  becaufe  occafionaHty  has  been  proved 
toexifl  independent  of  the  llatutes.  P-erhaps 
occafionaHty  and  fraud  are  to  be  prefumed 
without   enquiry,    even    v^rith    regard   to 
them,  when  they  have  been  made  within 
the  year,   by  an  analogy  to  the  provifion 
of  the  3d  of  George  IIL  againft  occafional 
freemeuj  (imilar  to  the  analogy  to  the  fta- 
tute  of  the  19th  of  George  II.  which  the 
Houfe  feems  to  have  followed  in   their 
decifion    in    tlie   abovementioned    cafe  of 
Wareham.       But   certainly,    if  they    are 
clearly  proved  to  be  fraudulent,   they  will 
be  void,  though  of  a  date'  more  than  a 
year  preceding   the   eledion.     Upon  the 
whole,   it  being  proved  that  the  convey- 
ances in  queftion,  carried  no  beneficial  in- 
^terefl ;  that  they  were  neither  followed  by 
j^offeflion  of  the  eftates,  or  even  of  the  deeds  ; 

P    3  (and 
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(and  it  is  laid  down  in  Levinz,  p.  146,  that 
the  continuance  of  the  grantpr,  in^poffef- 
fion,  is  a  badge  of  fraud} ,  nor  by  attorn^ 
ment  of  the  occupiers ;  and,  that,  n9  ad: 
of  ownership  whatever  has  been  exqrcifed 
by  the  grantees,  both  the  votes  under  the 
conveyances  cf  17&8,  and  thofe  imme- 
diately preceding  the  lad  eledtion,  as  well 
as  the  conveyances  themfelves,  are  frau- 
dulent and  void.  Indeed,  nothing  but  a 
confcioufnefs  of  the  fraud  could  have  in- 
duced Mr.  Buncombe  to  forbid  the  voters 
to  anfwer  any  queflions  relating  to  their 
conveyances.  To  the  laft  clafs,  there  is  an- 
other objeftion. — The  writ  of  eledion,  and 
precept, can  only  have  in  view  thofe eledlors 
who  exift  at  the  time  v/hen  they  ifliic; 
and  therefore  voters,  w^hofe  titles  accrue 
afterw^ards,  cannot  cxercife  their  right  at 
that  eledtion  ( 1 ). 

That  thofe  votes  were  bad,  by  the  fla- 
tute  of  king  William,  will  appear  from 
examining  the  feventli  fedion  of  that  fta- 
tute  (2),  w^hich  is  as  follows  : 


( l)  See  tht  cafe  of  Hriltoly  infra. 
{2;)  janclS.  Will.  III.  cup".  25,  ^   7. 


'  it 
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**  All  conveyances  of  any  meffuages, 
**  lands,  tenements,  or  hereditaments,  in 
"  any  county,  city,  borough,  town  corpo- 
"  rate,  port,  or  place,  in  order  to  fntdtiply 
"  voices,  or  to  fplit  and  divide  the  intereft 
**  in  any  houfes  or  lands,  among  feveral 
•'  perfons,  to  enable  them  to  vote  at  elec- 
**  tions  of  members  to  ferve  in  Parliament, 
*'  are  hereby  declared  to  be  void  and  of  none 
*'  eftefl:,  and  no  more  than  one  fingle 
*'  voice  fhall  be  admitted  for  one  and  the 
**  the  fame  houfe  or  tenement." 

It  has  been  fliev/n,  that  the  conveyances 
in  queftion  were  made  in  order  to  multiply 
voices ;  they  are  therefore  void  by  the  fta- 
tute,  and  the  votes  claimed  under  them 
muft,  a  fortiori^   be  void. 

Befides  the  general  objedion  of  occa- 
fionality,  fourteen  of  the  votes  for  the  fit- 
ting members  vv^ere  impeached  for  reaf  .ris 
drawn  from  the  nature  of  burgage  tene- 
ments. 

They  defined  a  burgage  to  be  ''one 
"  undivided  and  indivifible  tenement, 
*'  clearly  defcribed,  neither  created,  nor 
*'  capable  of  being   created,  within  time 

P4  /'of 
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9'  of  memory,  which  has  immemorialljr 
Ix^iven  a  right  of  voting.'* 
yilt  appeared    that,  in   the   borough   of 
Downton,  there  are  blirgages,  which  have 
been    immemorially    diftindl     tenements 
giving  a  right  to  vote,  known  by  the  dif- 
ferent names  of  burgages y    h alf -bur gage s^ 
and  quarters  of  burgages.     That  the  rent 
which   has  always  been  paid  to  the  lord 
for  a  v/hole  burgage  is  one  fliilling,  for 
half  a  burgage  fix  pence,   and  for  a  quar- 
ter of  a    burgage  three  pence.     That  a 
quarter  of  a  burgage^  or  haf  a  burgage^ 
are  technical  terms,  and  not  exprefTive  of 
the  fourth  parts,  or  the  halves  of  whole 
burgages,   but  of  diftinct  and  fepaiate  te* 
nements  of  various  extent,  and  apparent- 
ly only  fo  called    becaufe  the  quit-rents 
they  pay  to^the  lord  are  halves  or  quar- 
ters of  what  whole   burgages    pay.      By 
the   pipe -roll    of    1458,    the   amount  of 
all  the  burgages  in  the  borough   is  flat- 
bed  to  be    J  26   and,  three   quarters,    and 
the    rent    61.    6s.    2d.      (t^' There  mufl: 
be  a  fmall   miflake   here.      It  fhould    be 
61.' 6  s.   gd. — )    There   Is    an    old   book 
gf  precedents  and  forms  for  holding  the 

court 
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court  for  the  borough,  where  the  bur- 
gages are  ftated  at  127  and  three  quar- 
ters. And  by  a  prefentment  of  the  jury 
of  1677,  the  number  is  120  and  three 
quarters ;  which,  if  we  fuppofe  the  (o)  to 
have  been  written  by  miftake  inflead  of 
(6)  will  correfpond  with  the  pipe-roH. 
There  are  court  books  exifting  from  the 
nth  of  James  the  firft,  to  the  6th  of 
Charles  the  firft,  ^nd  from  the  13th  of 
Charles  the  fecond,  to  the  prefent  time. 
In  thefe,  al!  the  entries  from  the  nth  of 
James  the  firft,  to  the  2  8Lh  of  Charles  the 
fecond,  are  of  burgages,  half- burgages, 
o.r  quarters  of  burgages.  After  that  date, 
there  are  entries  of  tenements  fome  frac- 
tions above  a  half  or  a  quarter,  as  of 
y-ths ;  the  rent  7d.  and  of  |d.  the  rent 
4d.  but  of  none  under  a  Quarter. 

Six  of  thofe  who  voted  for  the  fitting 
members  claimed  under  conveyances  from. 
Mr.  Duncombe,  each  of  a  quarter  of  a 
burgage  of  land,  in  what  is  called  Legg's 
Faf-m. — It  appeared  that  Legg's  Farm  is 
ei^tered  in  the  court-books  as  paying  tea 
fhillings  rent  to  the  lord  5  it  muft  there- 
•  fore 
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fore  have  conflituted  ten  of  the  ancient 
whole  burgages  ;  but  no  traces  could  be 
fhown  of  any  part  of  it  having  formerly 
confjfted  of  quarter  burgages.  It  came 
in  its  prefent  form,  by  mefne  affignments, 
from  one  Mr.  Legg  to  the  Buncombe  fa- 
mily ;  and  no  boundaries  or  divifions  can 
now  be  difcovered  feparating  it,  even  into 
diftin£t  whole  burgages.  No  attempt  to 
divide  it  into  quarters  can  be  found  be- 
fore 1708. 

Four  voted  under  conveyances  of  quar- 
ters  of  burgages  of  land  in  Butt's  Clofe, 
a  piece  of  ground  paying  four  (hillings 
rent,  and  therefore  confiding  of  four  whole 
burgages. — This  came  entire  to  the  Dun- 
combe  family  in  170P,  and  there  are  no 
houfes,    or    divifions   of  the  land,    into 

diftinft  tenements. 

One  voted  for  a   quarter  of  a  burgage 

of  land  in  Farr's  Farm. — This,  confifting 
of  five  burgages  and  a  half  of  land,  was 
fold  by  one  Farr  to  Mr.  Buncombe's  fa- 
mily, 21  of  April,  1708,  and  there  is 
paid  for  it  five  fliillings  and  fix  pence.' 
There  are  no  divifions  in  this  land. 

One 
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One  voted  for  a  quarter  of  a  burgage 
of  land  in  Dawe's  Farm. — This  was  fold 
in  1708  by  one  Dawe  to  the  Duncombe 
family,  as  two  burgages  ;  it  pays  two 
{hillings.  There  is  no  trace  of  its  hav- 
ing ever  contained  ancient  diftinft  quarters 
of  burgages. 

Two  perfons,  of  the  name  of  Eyre, 
voted  for  a  tenement  which  is  under  one 
roof,  and  pays  only  fix  pence.  Before  it 
came  into  their  hands  this  tenement  be- 
longed to  one  Wyche,  an  attorney  at  Sa- 
lifbury ;  and,  though  two  families  lived 
in  it  in  his  time,  there  was  never  more 
than  one  vote  given  for  it. 

From  this  evidence  the  counfel  for  the 
petitioners  contended, 
,.  That  thefe  fourteen  votes,  not  being 
for  ancient  quarters  of  burgages  carrying 
immemorially  a  right  of  voting,  but  for 
quarters  of  burgages  .attempted  to  be 
newly  carved  out  of  larger  tenements, 
and  fo  ill  defcribed  in  the  conveyances 
that  it  would  be  i.mpofiible  to  fay  what 
part  of  thofc  larger  tenements  paffed, 
muft,  according  to  the  nature  of  burgage 
|:enure  votes,  be  bad,  and  ought  to  be  re- 
jected ; 
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jedied  ;  that,  as  to  the  votes  of  the  two 
Eyres,  their  tenement  had  never  before- 
been  underftood  to  carry  two  votes  ;  that 
if  it  had,  it  is  improbable  a  man  of 
Wyche's  profeffion  would  have  fuffered 
one  of  thera  to  lie  dormant. 

The  vote  of  one  Rofe  was  objeSed  to, 
becaufe  the  property  was  without  the 
borough,  and  this  vote  was  given  up  by 
tlie  other  fide. 

On  the  part  of  the  fitting  members 
the  fads  which  were  proved  by  the  w^it- 
neffes  called  by  the  petitioners,  were  not 
difputed;  but  it  was  contended  for  them, 
in  anfwer  to  the  objedions  of  fraud,  and 
occafionality. 

That  all  the  conveyances  were  good, 
and  had  pafled  the  property  to  the  grantees, 
and  therefore  had  carried  the  right  of 
voting  to  thofe  grantees.    They  faid  : 

Mr.  Duncombe's  advice  to  the  voters 
not  to  anfwer  any  queftion^,  proves  no- 
thing :  they  were  not  obliged  to  anfwer 
any.  If  the  grantees  had  at  any  time 
demanded  the  deeds  of  Mr.  Duncombe, 
and  he  had  refufed  them,  they  could  have 
2  main- 
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maintained  an  adtion  of  trover  for  thein^ 
The   Chancellor,     if  a    bill   were    filed^ 
would  compel  a  delivery  of  them.     They 
might  have  taken  poffeflion  of  the  land, 
or  have  brought  ejeftments.     They  might 
now    recover    the    profits    which    have 
been    perceived   by   Mr.   Buncombe,    in 
an    action  Jor    money   had    and    received 
to  their  ufe.     The  validity  of  fuch  grants, 
as  againft  the  grantor,  was  determined  by 
the  prefent  Chief  Juflice  of  England,  in  the 
cafe  of  the  aflignees  of  Metivier,   a  bank- 
rupt, againft  Devifme.    There,  though  the 
defendant  had  made  a  transfer  to  the  bank- 
rupt of  India  ftock  merely  for  the  purpofe 
of  making  a  vote,  it  was  holden  that  the  af- 
fignees  were  entitled  to  the   ftock.     But 
it  is  faid,  that  thofe  conveyances  are  frau- 
dulent,    as  againft  the  other  voters  of  the 
borough, — as  againft  the  petitioners;   and 
that  the  votes  are   occahonal  and    void. 
This    has  not   been   proved  by  any  pa- 
rallel cafe  of  burgage  tenure  votes.    The 
practice  has  prevailed,  for  a  long  courfe 
of  years,    in   this  borough,   of    making 
fuch  votes,  and  till  now  has  never  been 

called 
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called  in  queftlon.     Fraud  is  where  the 
parties  pretend   to  do  fomething,  which 
in  fa(3:  they  do  not :   that  is  not  the  cafe 
here.     Nothing  which  by  law  a  man  has 
a  right  to  do,   can  be  faid  to  be  fraudu- 
lent.    If    thofe  conveyances   w^ere  to  be 
called  a  fraud  on  the  other    eledlors,    it 
might  as  well  be  faid,  that  the  fuffering 
a  common  recovery,  by  a  tenant  in  tail, 
is  a  fraud  on  the  donor.     Why  did  not 
the  legiflature,   when  they  made  ftatutes, 
firft  againjfl  occafional  freeholders  in  coun- 
ties, then  againft  fuch  freeholders  in  bo- 
roughs that  are  counties,  and  laftly  againft 
occafional  freemen,    extend  the  fame  pro- 
vifion  to  burgage  tenures  ?    It  cannot  be 
faid  that  they  were  overlooked.     There 
are    about     twenty-nine    burgage  tenure 
boroughs  in  England.     Is  it  not  evident 
that  they  were  purpofely  omitted  in  thofe 
ftatutes  ?  And  as  to  the  idea  that  the  fta- 
tutcs   were   only   cumulative,   and  in  af- 
firmance of  the  common   law,    there   is 
not  a  word  in  any  of  them  that  can  fup- 
port  fuch  an  opinion.     Neither  is  there 
any  lav/  w^hich   makes   a  dillindion  be- 
tween 
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tween  conveyances  before  and  after  the 
iffuing  of  the  writ. 

Thole  votes  cannot  be  faid  to  be  af- 
feded  by  the  flatute  of  the  7th  and  8th 
of  King  Wilham,  fmce  it  appears  that 
the  ^number  of  burgages  in  Downton, 
has  not  been  increafed  fmce  i4(;8;  fo 
that  there  has  been  no  multiplying  of 
voices  on  the  prefent  occafion. 

The  particular  objeGion  to  the  votes 
for  Legg's  and  Butt's,  Farr's  and  Dav^re's 
land,  and  to  thofe  of  the  tvv^o  Eyres,  is 
tha|  they  were  not  given  for  ancient  di- 
flinft  tenements.  But  if  it  fhould  be 
thought  that  quarters  of  burgages  car- 
rying a  right  to  vote,  could  not  now  be 
granted  out  of  Legg's  and  the  other 
farms,  will  It  follow  that  nothing  was 
granted  ?  The  purpofe  was  to  grant  that 
property  v/hich  would  carry  a  vote  ;  and, 
therefore,  though  mifdefcribed  in  the 
(Jeeds,  and  called  a  quarter  of  a  burgage, 
a  whole  burgage  pafled.  In  Rolle's 
Abridgement,  (Title  Graunts)  (i)  it  is  laid 
down  :  *'  That    if  one  icafe  to  another, 

(r)  Page  52.  No,  24. 

the 
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**  the  meadows  in  D  and  S,  containing 
**  ten  acres,  and,  in  truth,  the  meadows 
**  in  D  and  S,  contain  twenty  acres,  ftiH 
*'  all  the  twenty  acres  fhall  pafs,"  Each 
of  thofe  farms  contain  more  whole  bur- 
gages than  there  are  conveyances  for 
them ;  therefore,  there  have  not  been 
more  votes  carved  out  of  them  than  they 
will  bear;  for  there  might  be  ten,  inftead 
of  fix  votes  for  Lcgg's  Farm,  and  fo^ 
proportionally,  of  the  others. — It  is  faid 
there  are  no  boundaries  to  diftinguifh 
thofe  different  burgages,  but,  if  a  man 
grant  an  acre  of  land  in  a  field,  the  whole 
of  which  belongs  to  him,  the  grantee, 
may  take  an  acre  where  he  w^ill  in  the 
field. 

As  to  the  votes  of  the  two  Eyre?, 
their  conveyances  are  of  different  pre- 
mifes,  which  have  been  long  two  diftindl 
dwellings  ;  and  there  is  no  proof  that 
there  were  never  two  votes  given  for 
them. 

After  having  thus  'endeavoured  to  an- 
fwer  the  arguments  of  the  counfol  for  the 
petitioners,    they  proceeded  to    impeach 

two 
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two  of  their  votes,  viz.  thofe  of  two  bro- 
thers, John  and  George  Ruflel. 

The  amount  of  the  evidence  concern- 
ing them  was,  that  before  ^713?  tv/o 
perfons^  called  Roger  Pla&et,  and  John 
Ruffel,  having  married  two  fifters,  each 
of  them  had  a  feparate  houfe,  in  right 
of  their  wives. — ^When  Plaiket  died,  his 
houfe  came  to  Ruflel.  He  was  father  to 
the  prefeilt  Ruflels. — At  hi^  death,  both 
houfes  defcended  to  John,  the  eldei*  bro- 
ther ;  and  he,  by  a  deed  of  the  year  1 74.4, 
made  over  one  of  them  to  his  brother 
George,  who  has  lived  at  a  di (lance  from 
Downton,  in  the  Ifle  of  Wight,  ever  fince 
1746  ;  fo  that,  of  late,  only  one  vote  has 
been  given  for  both  houfes.  In  the  en- 
tries, in  the  books  of  the  borough,  thofe 
two  houfes  are  always  fpecified  as  ont  te- 
nement, paying  feven  pence  rent,  fome- 
times  in  the  name  of  John,  and  fometimes 
of  John  and  George  RulTel,  A  return 
was  produced  of  the  year  17 135  and  an- 
other of  1726,  figried  by  Roger  Plaiket, 
and  John  Ruflel ;  and  feveral  old  witneflTes 

Vol.  L  Q^  fwore 
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fwore  that  the  hoafes  are  reputol  to  carry 

two  votes.  .Ar^n-^r^rfJ     -.^f     m T. t>       ?t^ 

'From  thefe  fa^s  it  was  eontend^iiR 
that  this  was  but  one  tenement ;  that  th^ 
two  names  to  the  indentures  of  return, 
proved  nothing,  becaufe  returns  may  be 
iigned  by  perfons  as  witnefles,  who  are 
not  ele£tors  or  parties  to  thofe  returns  j 
that,  in  ftiort,  thofe  two  votes  were  liable, 
to  the  fame  objedions  with  thofe  of  the 

^y^^s*  ^^  -n.o>   m  iiff^/r   .ob 

,e3:Counfel  for  the  PetitionersJn  repJy..ob 

'85«'It  is  not  true  that  the  votes  called  y^^-2 

ghts  are    now    objefted    to  for   the  firft 

time,  as  it  appears    by  the  Journals  of 

3  July  1661  (B),  that  fuch  votes  were  ob- 

jefled  to,   iri  this  borough,  at  that  time* 

It  is  not  material,   in  the  prefent  cafe,   ta 

confider  how  far  the  circumftances  of  their 

being  made  after  the  iffuing  of  the  writ 

and  precept,  avoided  the  conveyances  an(3 

and  votes  made  in  1774,  as  the  petitioners 

will  have  a  majority  without  them.     It  is 

far  from  being  certain   that  the  grantees 

iitfi,i768- could  recover  poflcffion   of  tht 
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eilates,  th6  deeds,  or  the  rents  and  pro- 
fits, from  Mr.  Duncombe ;  but^  if  they 
iriight,  ftill  it  clearly  was  never  the  in- 
tent of  the  parties  that  they  fliould  :  the' 
grantees  only  thinking  they  acquired,  and 
the  grantor  only  meaning  to  pafs,  a  fight 
to  vote  ;  and  from  the  intent,  the  fraud 
muft  be  gathered.  Thofe  conveyances 
come  within  the  definition  of  Jraud  givea 
oh '  the  other  fide,  for  they  purport  to 
do,  what  in  fad  they  were  not  meant  to 
do.  ]f  it  be  true  that  the  cotiveyances 
are  good  as  between  the  parties,  it  does 
H^f;  follow  that  they  are  good  in  fuch 
manner  as  to  afi^edl  the  interefts  of  third 
perfonSi  Tranfaftions  that  are  valid  be- 
tween the  parties  privy  to  them,  may  be 
fraudulent  and  void  as  againft  others* 
Thus,  goods  delivered  by  one  perfon  to 
another,  may  ftill  continue  the  property 
of  the  firft,  as  between  him  and  the  bailee^ 
and  yet  the  creditors  of  the  bailee  may  feize 
theminexecution;  for  it  is  fraud  upon  third 
perfons  to  give  a  falfe  appearance  of  pro- 
perty which  may  procure  an  additional, 
credit,  to  which  the  party's  real  gircum- 

Qji  fiances; 
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ftances-would  not  entitle  him..- To  fuffeir 
a  recovery  in  order  to  bar  an  entail 
cannot  bip  a  fraud  on  the  donor,  for 
this  reafon,  that  he  muft  be  prefumed 
to  know  that  he  granted  a  defealible 
eilate. 

It  is  doubtful  how  far  different  votes 
could  now  be  made  out  of  Legg's  Farm, 
o^  the  others,  by  conveyances  of  whole 
burgages,  becaufe  it  is  impoflible  to  trace 
the  ancient  boundaries  of  the  feparate  bur- 
gages of  which  they  are  compofed.  It  is 
faid,  that  if  one  grant  an  acre  of  land  in 
a  field  which  belongs  entirely  to  him,  the 
grantee  may  take  any  acre  in  the  field, 
which  he  chufes.  True  ;  but  how  fhall 
a.  grantee  of  a  burgage  in  Legg's  Farm, 
feparate  his  burgage  from  the  reft  ?  A 
burgage  is  not  of  a  known  meafurable  ex- 
tent, like  an  acre,  and  there  are  now  no 
means  of  afcertaining  what  part  of  the 
whole  farm  one  burgage  makes. 

But,  however  this  may  be,  it  never  can 
be  holden,  that  a  whole  burgage  pafTed  by 
thofe  grants.     In  the  cafe  of  the  meadows, 

cited 
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.  -cited  from  Rolle's  Abridgeraent,  the  whole 
,<meadows  in  D.  and  S.^were  leafed  in  ex- 
prefs   terms,    and   the    fubfequent  words 
merely  fhowed  the  lefTor's  idea  of  their  ex- 
tent,   in  which  he  happened  to  be  mifta- 
ken ;  but,  in  the  prefent  cafe,   the   only 
words  defcrip live   of  the  thing  conveyed 
•were,  **  o?7e  quarter  of  a  burgage y^^  which 
*  could  never  mean  a  whole  burgage.  What 
reU^jf  would  the  grantees  pay  ?  Certainly 
/only  three  pence.   .  What  rent  ?    Three 
pence ;  and  (on  alienation)   the  &x\t  for  a 
quarter,  not  that  for  a  whole  burgage.   No- 
body can  fiy,  that,  if  thofe  grants  are  good, 
I^..  Duncombe   could   not    in   like  man- 
ner have  carved  forty   quarters  of  bur- 
>gages  out  of  Legg's  farm. 

The  objedion  to  the  votes  of  the  two 
Ruffels  refts  on  m-iich  weaker  ground  than 
that  to  thofe  of  fhe  Eyres.  Returns  hav^ 
been  produced  more  than  fixty  years  back 
to  which  the  names  of  the  proprietors  of 
both  the  Ruffels  houses  appear ;,  and  it  is 
always  to  be  prefumed,  that  an  indenture 
of  return  is  fij^ned  only  by  voters,  for  they 

XX  ^  pnly 
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only  are  neceflarily  prefent  at  the  elediom 
Eelides,  ftronger  evidence  cannot  be  given. 
The  poll-books  of  borough-eledlions  are 
rarely  printed,  or  preferved,  and,  in  this 
cafe,  no  polls  of  thofe  years  have  been 
found.  Two  votes,  therefore,  have  been 
given  for  the  Ruffels  houfes,  for  a  fpace 
of  time,  equal  to  v^^hat  is  fufficient,  by 
Jaw,  to  fecure  property  in  lands,  againft 
any  claim  whatfoever.  In  the  cafe  of  the 
Eyres,  the  claini  of  two  votes  is  only  ai> 
innovation,  of  a  few  years  ftanding. 

Upon  the  whole,  if  the  votes  of  the 
Ruffels  fhould  be  holden  by  the  Cornmit^ 
tee  to  be  good,  the  votes  of  the  petition- 
ers would  ftand  as  on  the  poll,  viz.  ele- 
ven, and  ten, — If  they  were  rejeded, 
pine,  and  eight. 

If  the  objedion  of  fraud  and  occafioa- 
ality  fhould  be  adopted  by  the  Committee, 
the  petitioners  muft  have  a  great  majority, 
But,  although  it  fhould  not,  ftill,  on  the 
other  grounds,  the  votes  of  the  fitting 
members  muft  be  reduced  to  fcven,  or,  if 
the    Eyres  votes    were   allowed,    which 

could 
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could  not  be  without  allowing  thofe  of  the 
RulTels  likewife,  to  nine.  So  that  in  all 
events,  one  of  the  petitioners  muft.hav^ 
-a  majority  of  two,  and  the  other  of  one, 
over  the  fitting  members. 
i'The  counfel  finiflied  oa  Saturday,  the 
nth  of  February.  ^  "•  ■  -   ^; 

\  •  On  Moflday,  the  13th  of  February,  the 
'Ch^ii-man  of  the  Committee  reported  to  the 
Houfe,  that  the  Committee  having  met 
chat  day,  at  half  an  hour  after  one  o'clock, 
purfuant  to  their  adjournment  of  the  Sa* 
turday  preceding,  and  the  honourable 
Booth  Grey,  one  of  the  members,  not 
jattendirig,  they  had  adjourned  till  the 
mt)rnitig  following,  twelve  o'clock*  At 
the  fame  time  he  informed  the  Hotife, 
that  he  had  that  day  received  a  letter  from 
'Mi*'.'  Grey,  w^hich  being  deJivered  in  at  the 
<al3le,  and  evidence  being  given  to  the 
Houfe  that  it  was  of  the  hand-writing  of 
Mr.  Grey,  and  the  letter  being  read,  and 
the  Chairman  of  the  Committee  inform- 
ing the  Houfe,  that  the  evidence  and  ar- 
^^meats  of  ^counfel  on  both:  fides  were 
^^-:^         '  0^4  fiaiih. 
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%fih/!d,  but  that  the  Committee  had_not 
y/q[^  come  tP  .any  ,detprminatipn  ;  it  wa3 
ordered,  that  Mr.  .Grey  fliQuldibe  dis- 
charged from  farther  attendance  on  the 
Committee,  and  that  the  Committee  fliould 
proceed  on  the  morning  following,  ac- 
cording to  their  adjournment,  notwith- 
flanding  Mr.  Grey's  abfence.  Then,  on 
the  information  of  a  member  that  Mr. 
Grey  was  in  the  country  at  too  great  a  dif- 
tance  for  an  order  to  reach  him  in  time 
for  his  attendance  the  next  day,  an  order 
xvas  made  for  his  attendance  in  his  place 
on  Friday  ( J ).  However,  the  next  day, 
(Tuefdav  the  14th  of  February)  Mr.  Grey 
being  returned,  and  having,  in  his  place, 
informed  the  Iloufe,  that  he  was  very 
forry  that  his  abfenting  himfelf  from  the 
Committee,  had  given  the  lioufe  any 
trouble,  but  that  the  bufmefs,  on  which 
he  was  obliged  to  go  into  the  country,  was 
urgent,  and  indifpenfable,  the  order  for 
his    attendance  on  Friday  was   difcharg- 

e4  (2). 

(i)  Vote?,  p.  2og,  21C. 
/7.)  Votes,  p.  218. 

On 
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On  Tuefday,  the  14th  of  February,  the 
Chairman  informed  the  Houfe  that  the 
Committee  had  determined, 

'*  That  Thomas  Buncombe,  Efq.  is 
^F  not  duly  eledled  a  burgefs,  to  ferve  in 
**  thi§  prefent  Parliament,  for  the  borough 
*,'  of  Downton,  in  the  county  of  Wilts  : 

'*  That  Thomas  Dummer,   Efq.  is  not 
"  duly  eleded  a  burgefs,   to  ferve  in  this 
**  prefent  Parliament,  for  the  borough  of 
"  Downton,  in  the  county  of  Wilts  : 
:  f*  That  Sir  Philip  Hales,  Baronet,    the 
.^'petitioner,  ought  to  have  been  return- 
**  ed   a  burgefs,   to  ferve  in   this  prefent 
f^  Parliament,  for  the  borough  of  Dov^rn- 
**  ton,  in  the  county  of  Wilts  : 
-*' That  the   faid  Sir  Philip  Hales,  Ba- 
**  ronet,  is  duly  elected  a  burgefs,  to  ferve 
*'  in  this  prefent  Parliament,   for  the  faid 
P  borough  of  Downton  : 

"  That  John  Cooper,  Efq.  the  petl- 
**  tioner,  ought  to  have  been  returned  a 
*^  burgefs,  to  ferve  in  this  prefent  Parlia- 
*'  liament,  for  the  borough  of  Downton, 
*f  in  the  county  of  Wilts  : 

**  That 
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"  That  the  fald  John  Cooper,  Efq. 
'*  is  duly  eleded  a  burgefs,  to  ferve  in 
*'  this  prefent  Parliament,  for  the-faid  bo- 
*'  rough  of  Downton.'* 

Thefe  determinations  were  ordered  to 
be  entered  in  the  Journals,  and  the  re- 
turn to  be  amended  the  day  following 
(;),  which  was  accordingly  dorJ.^(2^A^ 

»j  .4^)  Votes,  p.  216.  I2)  Ibid.  p.  223,  ^^-^^ 


.3, 
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PACJE  214.  (A.)  Neither  the  Durham  cafe  io 
1762,  nor  the  cafes  of  Plympton  and  Ipfwich, 
which  were  then  cited,  are  exadtly  in  point,  as  to 
occaiionality  at  common  law. 

In  the  latter,  the  obje£lion  was  not  occafion ali ty, 
but  that  the  freemen  had  not  been  made  according 
to  the  conftitution  of  the  place,  1  April,  1714. 
Journ.  vol.  xvii,  p.  528.  col.  2. 

In  the  cafe  of  Plympton,  28  Jan.  170-.  It  hav* 
ing  appeared  by  the  report  of  the  Committee,  that 
feveral  honorary  freemen  had  been  ele(5led  by  the 
magiftrates,  immediately  preceding  the  eledlion  of 
the  members  of  Parliament,  and  that  the  right  jof 
the  magijlrates  to  ele(3:  fuch  honorary  freemen  not 
having  a  previous  title  v/as  difputed,  the  Houfe  re- 
folved,  "  That  the  proceeding  of  the  mayor  and 
**  corporation  of  the  borough  of  Plympton,  in  the 
**  county  of  Devon,  in  making  freemen,  after  the 
*'  death  of  his  late  majefty,  to  vote  at  the  laft  elec- 
^'  tion,  4vas  illegal,  and  contrary  to  the  rights  of 
f '  the  faid  corporation  j  and  that  thofe  freemen  then 
f  ^  pretended  to  be  made,  have  not  thereby  obtained 


a 


any 
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*'  any  right  to  vote,  ypon  that  account,   in  any  fu- 
**  tur.e  eledions."    Jaurn.  yol.  xiv;  p.  151.  col.  i. 

Although,  from  the  mention  of  the  death  of  the 
late  king,  as  the  period  frgm  which  the  bad  votes 
vera  to  be  dated,  it  would  feem  that  the  Ploufe 
had  occafionality  in  their  view,  yet  we  muft  fup- 
pof^.  that,  when  they  ^declared  the  frfemen  made 
after  that  time  to  be  only  pretended  freemen,  and 
who  had  not  acquired  a  right  to  vote  at  any  fubfe- 
quent  e]e6tion,  they  muft  have  confidered  them  as 
iliegally  admitted  to  their  freedom. 

In  the  cafe  of  Durham,  2I5  freemen  were  made 
juft  before  the  election,  and  93  of  thofe,  were  fworn 
in,  on,  or  after,  the  day  of  the  tefte.  But,  befides 
that  circumftance,  they  were  objc£ted  to  as  being 
made  contrary  to  the  conftitution  of  ;he  city.  The 
Houfe  refolved,  11  May,  1762,  *'  That  the  215 
*'  perfons  made,  or  pretended  to  be  made,  free  of 
**  the  city  of  Durham,  fince  the  death  of  Henry 
**  Lambton,  Efq,  late  member  of  Parliament  for 
*'  the  faid  city,  had  not  a  right  to  vote  in  the  late 
**  e]e£lion  of  a  citizen  to  fcrve  in  Parliament  for 
*'  the  faid  city."     Journ.  vol.  xxix,  p.  332.  col.  i, 

*'  ^-  P-337-  co^-2- 

"  P.  228.  (B  )  The  entry  in  the  Journals  of  the  3d 

of  July,   1661,    is  this, 

**  Serjeant  Charleton  reports,  from  the  Committee 

•'  of   privileges,  attd  elections,    touching  the  elcc- 

*^  tion  for  the  borough  of  Downton,  that  the  quef- 

*'  tion  was,  whether  the  out-livers  that  have  free- 

•*  holds,  bu:  no  houfes,   within  the  borough,  had 

'*  voices. 
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*<  voices,  and  the  opinion  of  the  Committee  that 
♦«  they  had  voices  j  and  that  Mr.  Elliot,  and  Mr, 
"  Eyre  had  the  major  voices;  and  were  duly  elecS^ed^ 
*'  and  ought  to  fit.  But  fome  members  infifting, 
''  that  divers  inconfiderable  freeholders  were  frau- 
'^  dulently  created  ;  whereby  the  faid  Mr.  Elliot 
"  and  Mr.  Eyre  obtained  the  majority  of  voices  j 
'^  concerning  which  fome  of  the  evidence  was  not 
"  heard  ; — The  queftion  was  put.  That  this  Houfe 
*'  doth  agree  Vv'ith  the  Committee  :  Whereupoi^ 
"  the  Houfe  was  divided — Noes  109,  Yeas  108  ;  Co 
*'  it  pafTed  in  the  negative.  Ordered,  that  the 
"  fame  be  re-committed,  to  the  faid  Committee^' 
"  fully  to  examine  the  faid  point  of  fraud.**  Journ, 
vol.  viii.  p,  288.  col.  2. 

But  nothing  further  appears  on  the  Journals  con* 
cerning  this  matter. 
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Of   the  CITY   and    COUNTY  of  the 


CITY    of    BRISTOL. 


^he  Committee  was    chcfen  on   Friday,    the  lotK 
of  February,  and  connfted  of  the  following  Gendemen; 


Riorht  Hon.  Geor^xe  Rice,  Chairman, 

Sir  Richard  Worlley,  Bart, 

Nathaniel  Polhill,    Efq.       -      ^ 

Sir  Harbord  Harbord,   Bart. 

Sir  Thomas  Miller,  Bart. 

Hon.  Charles  Finchj  — 

Hon.  Simon  Frafer. 

Henry  Herbert,   Efq.  - 

Walter  Waring,   Efq.         - 

John  Buller,   Efq. 

Richard  Milles,  Efq. 

Thomas  Knight,  Efq.       -       - 

Charles  Penruddocke,  Efq. 

Nominees 
Sir  Edward  Aftley,   Bart. 


^ 


Carmarthenfhj 

NewportHantS 

Southwark. 

Norwich 

Lewes 

Caftle-Rifing 

Invernefsftiirc 

Wilton 

Coventry 

Launcefton 

Canterbury 

Kent 

V/ikfhire 


Norfolk 


Edward  Bacon,  Efq.        -       -  ^  Norwich 

Petitioners. 

Matthew    Brickdale,    Efq. 

Certain  Freeholders    and  free   Burgefles   of  the    Cit/ 

and  County  of  the  City  of  Briftol. 

Sitting  Member  Si 
Henry  Cruger,the  younger,  Efq.  Edmund  JBurke,  Efq^ 

Court ftl for  the  Petitioners, 
Mr.  Mansfield.  Mr.  Hobhoufc. 

For  Mr,  Crugrr. 
Mr.  Bcarcrofr,  Mr.  Buller,- 

For  Mr.  Burke. 
Mr.  Lcff,  Mr.  Wilfon. 


(    243     ) 
THE 

C       A       S       E 

t>r  the  CITY  and  COUNTY   of  the 

CITY    of   BRISTOL. 

N  Saturday,  the  i  ith  of  February, 
the  Committee  being  met,  the  two 
petitions  were  read,  fetting  forth ;  That 
the  eledion  was  holden  on  the  7th  of 
Odober,  and  that,  at  the  ele&ion,  the 
petitioner  Mr.  Brickdale,  together  with 
Robert  Craggs  Lord  Vifcount  Clare  of 
the  kingdom  of  Ireland,  and  Henry 
Cruger  the  younger,  Efq.  and  no  other 
perfons,  were  candidates  ;  that  a  poll  was 
then  demanded  for  each  of  the  three  can- 
didates, proceeded  upon,  and  adjourned 
to  the  following  day ;  that,  on  the  fuc- 
ceeding  day,  (the  8th  of  Odtober)  Lord 
Clare  declined  proceeding  on  the  poll ; 
and  that  Mr,  Brickdale  the  petitioner. 
Vol.  L  R  having 
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having  on  that  day  a  nnajority  of  votes* 
ought  to  have  been  declared  duly  elected^ 
and  to  have  been  returned ;  but,  that  Ed- 
mund Burke,  Efq.  was,  on  the  fame  day, 
(the  8th  of  Odober)  firft  named  a  can- 
didate ;  that  the  fherifFs,  afterwards,  on 
the  loth  of  Odober,  and  not  before,  un- 
juftly  and  illegally  awarded  a  poll  to  be 
taken  for  Mr.  Burke,  notwithflanding  the 
proteftation  of  Mr,  Brickdale,  and  many 
of  the  eledors,  to  the  contrary. 

That,  in  order  to  influence  the  eledlon^ 
great  numbers  of  perfcns  were  admitted 
to  the  freedom  of  the  city,  after  the  date, 
and  ifluing  forth  of  the  writ ;  and  that 
they  were  illegaUy  admitted,  by  the  flie- 
riffs,  to  poll  for  Mr.  Burke,  and  Mr* 
Cruger,  contrary  to  the  ancient  ufages 
and  cuftoms  of  the  city. 

That .  divers  perfons,  not  legally  ad- 
mitted to  their  freedom,  nor  having  any 
right  to  vote,  were  admitted  to  poll  for 
Mr.  Burke,  and  Mr.  Cruger. 

That  Mr.  Burke,  and  Mr.  Cruger,  by 
themfelves,  and  their  agents,  and  others, 

by 


BRISTOL.        245 

by  their  privity,  and  direfiion,  before 
and  during  the  poll,  were  guilty  cf  bribery. 

And  that,  by  all  thofe  means,  Mr. 
Burke,  and  Mr.  Cruger  obtained  a  pre- 
tended majority,  and  were  returned; 
whereas  Mr.  Brickdale  was  duly  eledled, 
and   ought   to  have  been  returned. 

From  the  allegations  juft  ftated,  it  ap- 
pears that  there  were  feveral  queftions  in 
this  cafe. 

I.  Whether  a  perfon  may  be  eleded, 
who  becomes  a  candidate  on  a  day  fubfe- 
quent  to  that  on  w^hich  the  ele^fliion  was 
appointed  to  be  holden,  and  on  which  the 
poll  commenced. 

II.  Whether  perfous  admitted  to  the 
freedom  of  the  city  of  Brifto!,  after  the 
date  and  iffuing  of  the  writ  for  an  eledion 
of  members  of  Parliament  for  that  city, 
have  a  ris:ht  to  vote  at  fuch  eledion. 

t^  There  is  a  general  allegation,  re- 
fpedting  illegal  freemen,  and  voters  ;  but, 
on  the  trial  of  the  cafe,  no  other  ob- 
jeftion  was  gone  upon,  but  that  to  the 
votes  of  freemen  made  after  the  telle  of 
the  writ. 

R  2  HI. 
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III.  Whether  Mr.  Burke,  and  Mr.Cru-.^ 
ger,  or    either  of  them,    were   guilty  of 
bribery. 

At  the  requePc  of  the  counfel  for  the 
petitioners,  and  for  Mr.  Cruger,  the  Com- 
mittee refolved  to  proceed  upon,   and  de-.^ 
termine,    the  firft   queflion,    before  tliey 
fiiould  ^o  into  the  reft  cf  the  cafe.  '   '  \, 

/  ,  Yt."Ij  [In   * 

"The  fads  on  this  head  were  as   alleged 
in    the    petitions.      One   of    the    (herifFs  , 
proved,  that  when  Mr.  Burke  was  nomi- 
nated,   on  the  fecond    day  of  the    poll, 
wfiich  was  Saturday,   they  coiitinued  thc,^ 
poll  till  Brickdale   and  Cruger  had  a  ma- 
jority over  Lord  Clare,  and  then  adjourned 
it  tdl  the  Monday  following,   in  order  to 
,  take  the  opinion  of  the  recorder  of  Briftot; 
and   that    his   opinion    was   in  favour  of 
Burke's  admiffibility  to  be  a  candidate, 

'The  arguments  for  the  petitioners  w^ere, 
in  lubftance,   as  follows  : 

The  eledion  is,  in  the  eye  of  the  law, 
completed  on   the  firft  day.     The  found 
of  voices,  or  the  ihew  of  hands  on  the 
view,  is,  in  truth,  the  elcdion  ;    and  the'? 
poll,  if  n  be  demanded,   is  oult^ia^'m^- • 


^l 
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Aod  of  afcertairiirig'^wKo  rias^aVeady  beea 
eleded  by  the  maiorlty  of  voices.  .    , 

No  writ,  or  Itatute,  warrants  the  opi- 
nion that  the  poll  is  the  eledion.  On  the 
contrary,  by  the  ftatute  of  the  7th  of 
Henry  the  fourth,  cap.  1 5.  it  is  enadled, 
"  That,  on  the  day  appointed  by  that  aft, 
^'  all  they  that  be  there  prcjhit,  fhall  attend 
*^  to,  and  proceed  to  the  election ;"  and, 
in  like  inanner,  the  writ  diredls,  ''  That 
"  the  election  fliall  be  made  by  thofe  pre- 
^^  fent  at  the  proclamation  ( i)."  Is  it  not 
therefore  evident,  that  both  the  ftatute,  and 
the  writ,  underftand  the  eledlioa  to  be 
made  on  the  day  when  the  proclamation 
is  made  ?  And  if  fo,  a  candidate,  w^ho 
appears  after  that  day  comes  too  late, 
and  can  no  more  be  chofen,  than  if  he 
were  to  come  after  the  poll  is  clofed,  and 
the  return  executed, 

Whitelock  (2)  in  commenting  on  thefo^ 
words  of  the  writ,  '*  Thofe  who  pall  be  pre- 

{ i)  The  words  of  the  writ  to  the  flieiifF  of  a  county 
cor ^ urate  Tilt ^  in  this  refpe£l,  the  fame  with  thofe  of 
the"  writ  to  the  fherilF  of  a  common  county;  for 
which  fee  tnfra^  Cafe  of  Abingdon,  note  (A.) 

i2],  Pari.  Writ.  vol.  ii.  p.  25. 

K  3  ^^ Jcnt 
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.  fhfent  atfuch  eleclioni^  fays,  *'  That,  though 
*^  praftice  warrants  the  admitting  voters 
jn^^to  give  their  voice  on  the  poll,  who 
^^  were  not  prefent  at  the  proclamation  for 
*'  the  eledlion,  the  words  of  the  ftatute, 
*'  and  of  the  writ,  feem  to  be  againft  it." 
But  there  is  no  practice,  no  precedent,  to 
w^arrant  the  admiffion  of  a  candidate  after 
the  firft  day,  and  the  words  both  of  the 
ftatute  and  writ  have  been  ihown  to  be 
againft  fuch  admiffion.  Sir  Edward  Coke 
confiders  the  poll,  not  as  the  election,  but 
as  a  mere  numeration  of  the  votes  which 
had  been  given  at  the  election,  in  order  to 

-  difcover,    with  certainty,    which  of   the 

"candidates  had  the  majority.     He  there- 
fore makes  no  diftindion  between  a  poll 

'   and  a  fcrutiny,    His  words  are,  (/)  "  For 
*'  the  eledion  of  knights,   if  the  party, 

''  *'br   the   freeholders,    demand  the  polly 

V  the   flierifF    cannot   deny  the  fcrutiny^ 

**  for   he    cannot   difcern    who  be    free- 

**  holders  by  the  view;  and,   though  the 

'  ^*  party  would   wavfe  the  poll,    yet    the 

(i)  4  Inriu.  p.  48. 

**  fherifp 
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*^  fherifF  muft  proceed  in  the  fcrutiny.'* 
Ill  the  cafe  of  an  adion  of  debt  on  a 
falfe  return,  reported  in  Plowden's  Com- 
mentaries, all  the  judges  feera  to  have 
treated  the  poll  as  diftinft  from  the 
election  (• ). 

Many  inconveniencies  would  attend  the 
admifiion  of  candidates  at  any  advanced 
ftage  of  the  poll.     For  inflance  :  fappofe 
there  are   three   candidates   nominated  at 
the   beginning  of  an   election,    and  cer- 
tain electors  give  only  fmgle  votes  for  one 
of    the   candidates,     not    being    anxious 
which  of  the    other   two  fhail    be    their 
fecond  member ;  if,   a  day  or   tvv^o   after- 
wards, a  new  candidate  could  be  received, 
though  thofe  elevators  might  prefer  either 
of  the   other   two  to  him;     and  though 
they  may  be  fo  numerous,   that  if  they 
had  known  of  him,  when  they  gave  their 
voices   iingly,  they  might,  by  giving   fe- 
cond votes  to  one  of  the  other  tv/o,  have 
effectually  excluded   him ;    yet,    as  they 
cannot  vote  again,  this  new  comer  may  be 

(i)  Plowden's  Comm.  p.  ii8.  &  infra. 

R  4  chofen 


chofen  and  returned,  contrary  to  the.fenfe 
and  inclinations  of  the  majority  of  the 
voters  (i).  b^^fcfo^h 

On  the  part  of  Mr.  Burke,  it  was^ 
argued ; 

That -in  order  to  be  eledled  it  cannot 
be  neceflary  for  a  man  to  be  nominated, 
or  to  declare  himfelf  a  candidate,  that 
being  a  term  of  no  determined  fignification 
in  the  law. 

In  a  cafe  determined  in  the  court  of 
King's  Bench,  Lord  Mansfield  faid, 
"  Candidate'  is  a  vague  term.  No  cer- 
*'  tain  idea  is  fixed  by  law  to  it;  furely 
*'  afking  a  vote  for  a  man  ,is^  enough  to 
*'  make  him  a  candidate  (2).''*   - 

So  far  from  its  being  necefiary  to  be- 
come a  candidate,  a  man  may  Ue  chofen. 
and  returned  without  his  confent,  and 
againft  his  will.  This  is  proved  by  the 
cafe  of  the  county  of  Gloucefter,  reported 
by  Glanville  (3) ;  for  there  the  Committee, 
and  .the  Houfe,  determined,  (9  April, 
1624)  that  Sir  Thomas  Eflcourt,   having 

(1)  See  infroy  note  (B). 

(2)  Combe  v,  Pitt  3  Burr.  p.  i590.        (3)  P.  99. 

.  ^  had 
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&ad  a  tuajority  of  votes  on  the  poll,  wa^^ 
duly  eleded,   and  returned,  although  'H^ 
kad  declared  at  the  eledion,  that  he  defired 
not  to'be  chofen  (i"*  (A).  -'^^   ^■- 

If,  to  be  chofen,  neither  the  decTa"-^' 
ration  nor  aflent  of  the  party  is  neceffary, 
it  muft  follow  that  voices  may  be  given 
fiorJ'any  man  lawfully  qualified  to  be 
eleded,  at  any  time  before  the  end  of  the 
pell.  That  voters,  not  prefent  at  the  no- 
mination, nor  on  the  firft  day,  may  ftill 
give  their  voices,  was  admitted  by  the 
counfel  on  the  other  fide,  and  is  proved 
to  be  unqueftionable  by  the  conftant  prac- 
tice, as  well  as  by  the  determinations  in 
the  cafe  of  Gloucefter  juft  cited,  and  in 
that  of  Arundel  in  the  fame  author  (2). 
Gan  it  then  be  contended,  that  fuch  per- 
fons  have  ftill  a  right  to  vote,  but  that, 
whereas  thofe  who  were  prefent  the  firft 
day,  and  at  the  commencement  of  the^ 
poll;  might  have  voted  for  any  man  ia"^ 
the  kingdom  qualified  to  fiit  in  Parliament, 


t.  ^'-j  11  X 


(\)  Joiirn.  vol.  i.  p.  759.  col.  i. 
(2)  Glanv.  p.  71.    Journ.    vol.  i.  p.  748.    col.  i. 
24  March  i62|. 

and 
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and  each  for  a  different  perfon,  they,  on 
the  contrary,  muft  vote  for  one  or  other 
of  two  or  three  people,  propofed  on  that 
day,  or  elfe  not  at  all  ? 

Where  the  law  feems  to  confider  the 
eledion  as  happening  on  the  firft  day,  it;- 
is  only  by  relation,  and  legal  ficSion ;  as 
the  term  in  Weftminfter-hall,  and  the 
whole  feilion  of  Parliament,  are  confidered 
as  one  day.  The  ftatute  of  the  7th  of 
Henry  the  fourth  was  made  againft  the 
partiality  of  fheriffs,  who  ufed  to  fummon 
only  whom  they  pleafed,  and  to  admit 
the  votes  only  of  thofe  fo  fummoned.  It 
therefore  enaded,  that  not  merely  a  partial 
number  of  elcdors,  as  formerly,  but  that 
all  prefent  fhould  vote  at  the  election. 
Shall  a  ftatute  whofe  objedt  was  to  extend, 
be  fo  conftrued  as  to  narrow  the  right  of 
election  ? 

There  can  be  nothing  inferred  from 
what  has  been  cited  from  Whitclock,  In 
another  part  of  the  fame  work,  it  is  plain 
that  he  underftands  the  words  "  thofe  pre-  . 
fent^^  to  be  ufed  in  contradiftindion  to,  and 
to  the  exclufion  of,  votes  by  proxy.  "  Elec- 

''  tions," 
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"  tions,''  fays  he,  "  cannot  be  made  but 
*'  by  the  perfonal  prcfence  of  the  eledlors,. 
"  yet  fuffrages,  in  councils,  are  fometimes 
*^  admitted  to  be  by  proxies  (i)."  There 
is  great  inaccuracy  in  the  paflage  of  Lord 
Coke's  fourth  Inflitute,  which  has  been 
reUed  on.  He  there  confounds  the  foil 
with  the  fcrutinyy  although  they  are  two 
very  diftinit  things.  In  every  place,  the 
returning  officer  muft  grant  a  poll,  if  de- 
manded, but  it  is  at  his  difcretion  to  grant 
a  fcrutiny,  unlefs  in  the  particular  cafe  of 
the  city  of  London,  where,  by  fl;atute(2), 
it  muft  be  granted,  if  demanded.  No- 
thing in  Plowden's  Report  of  the  cafe 
quoted  by  the  counfel  for  the  petitioners, 
will  fupport  their  dodrine;  but  if  any 
thing  there  Ihould  be  thought  to  favour 
it,  little  ftrefs  will  be  laid  on  what  is  put 
in  the  mouths  of  the  judges,  relating 
to  the  law  of  Parliament,  in  a  cafe 
where  one  of  them  is  made  to  fay, 
"  That  the  Houfe  of  Commons  never  de- 


(i)  Vol.  I.  p.  390. 

(2)  II  Geo.  I.  cap.  18.  §  4. 


*'  termines 
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*^  termines  any  qucfcion  by  poll  (i)," 
when,  in  truth,  every  queftion,  on  which 
th^fe  Wa  divifion  of  the  Houfe,  is  lo'Se- 
termined. 

But  the  Statute-book  will  beft'^fliow' the'^' 
fenfe  of  the  leglflature   on  this  fubjedt.' 
From  a  review  of  the  afts  of  Parliament* 
concerning  eleflions,  it  will  be  feen,  that'' 
the  ekElion  and  xht  poll  are  ufed  in  thofe 
aQs  interchangeably,  as  fynonimous  ex- 
preflions.     Thus  by  the  7th  and   8th  of 
William  III.  cap.  25.  fedt.  3.   and  5.   it  is 
enaded,   '^  That  in  cafe  the  eledion  fhall 
*'  not  be  determined  upon  the  view,  but 
"  a  poll  fhall  be  required,  the  fheriff  fhall 
"  forthwith  proceed  to  take  the  polU  and 
*'  fhall  not,   by  any  unnecefTary  adjourn- 
"  meht,    protrafi:    the    eicclion^    but    fhall 
*'  duly    proceed,      from    day     to     day." 
By  the   icth  of  Anne,    cap.  23.  feft.  5. 
"  The  fheriff,    or  returning   oflicer  muft 
"  within  'i(S" day i'^khtx  the  chBion  deliver 
*'  over,    iipon    oath   to   the  clerk  of  the 
**  peace,  all  the  poll-books  of  fuch  elec- 

{ t )?.P1  owd .  C  om  m .  Ill:  tif^  pr\ 26. 
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"  tion,   without   any   alteration."-     Doea 
eleSfion  there  mean  only  what  paffes  ont  r- 
the  firft  day,  or  before  the  beginning  q^^.j 
the  poll  ?    Impoffible.     In  counties  where 
the  number  of  freeholders   is  fometimes 
very  great,  eleftions  frequently  laft  feveral 
weeks,    and    the   legiflature    could   never    . 
intend  to  enadl,  that  the  poll-books  fhould 
be  delivered  up  before  the  poll  was  con- 
cluded.    By  the  freeholder's  oath,  1 8th  of 
George  II.  cap.  18.  every  freeholder  is  to,jq 
fwear,  "  That  he  has  not  been  polled  be^jY/ 
**  fore  at  that  ek5lion.'^''    If  the  poll  is  nQ^g.-y^ 
the  eleBion^  but  merely  a  fcrutiny,  a  man  ■  >; 
might  fafely  vote  every  day,  notwithftand-  >* 
ing  his  having  taken  the  oath.     Indeed,^  j«^ 
he  could  not  be  polled  at  the  eleBion^   and 
the  words  of  the  oath  would  be  uninteln^  -^ 
ligible. 

If  there  were  no  cafes  in  point  to  be  9 
found,  that  would  only  prove  that  the 
objedion  now  made  to  the  eledion  of 
Mr.  Burke,  had  never  been  thought  of 
before.  But  there,are,  cafes  in  favour  of 
Mr.  Burke.  It  appears  by  the  Arundel 
cafe,  reported  by  Glanville,  that  the  two 

mem- 
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members  may  be  chofen  at  different  times, 
one  firft,  without  any  nomination  of  the 
other,  and  afterwards  a  poll  be  taken  for 
the  other,  between  two  new  candidates; 
and  the  Houfe  refolved  in  that  cafe,  that 
at  this  choice  of  the  fecond  member,  the 
electors  might   have   voted  for  either  of 
the  two  declared  candidates,    *'  or  for  any 
"other  (i)."     In   the  cafe  of  Montgo- 
mery,   17th  January,    170I,    one  of  the 
points   for  Vaughan  the  petitioner  was, 
that  there  had  been  a  furprize  in  Mafon 
the  fitting  member's  appearing  as  a  can- 
didate.    It  w^as   proved   that    it  was  not 
known  that  Mr.  Mafon  intended  to  ftaod 
candidate,  nor  that  he  had  appeared  in  the 
town,  until   they  had  aftually  begun  the 
election ;   then  one  Mr.  Powell  demanded 
a  poll  for  Mr-  Mafon,  and  Mr.  Mafon  him- 
felt  appeared  as  a  candidate  ;  and,  upon  a 
poll,  there  were  for  Mr.  Mafon  4 1  ;  for 
Vaughan  3c.     The    houfe  refolved,    that 
MafoQ  was  duly  elected  (2).    If  a  candi- 

(i>.Glanv.  p.  74. 

(2)  Journ.  vol   xv.  p.  94,  95. 

date 
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date  can  appear  after  the  beginning  of  the 
poll,  when  what  is  contended  to  be  the 
cle£tion  is  over,  though  on  the  fame  day^ 
one  may  as  well  appear  on  any  fubfequent 
day,  while  the  poll  continues,  that  is,  in 
the  words  of  Glanville  (i),  "  While  the 
**  eledion  is  ftill  in  hand,  and  unfinifhed  ;" 
for  no  reafoii  can  be  given  why  a  perfon 
appearing  on  the  firft  day,  but  after  tlie 
commencement  of  the  poll,  fliall  be  flill 
eligible,  and  one  who  appears  on  any  fu- 
ture day  of  the  poll,  fhall  not ;  and,  in 
the  cafe  of  Beeralfton,  28  April,  1640, 
the  Houfe  held  the  eledion  of  a  Mr.  Har- 
ris good,  although  eleven  days  had  inter- 
vened between  that,  and  the  eledtion  of 
the  other  member  ;  the  other  having  been 
chofen  on  the  16th  of  March,  and  Mr. 
Harris  not  till  the  27th,  and  not  having 
appeared  as  a  candidate  on  the  17th  (a). 

Arguments  ah  ijicofi^jenienii  are,  and 
ought  to  be  of  v/eight,  in  guiding  us  to 
the  true  interpretation  of  the  law  where  it 

(2)  Jo'jrn.  vol   ii    p.  14..  col.  2, 

is 
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is  doubtfai,  fincc  it  flipuld  not  be  fo  con- 

ftriied  as  to  lead  to  abfurdity,  or  injuftice* 

_  But   the  iiiconveaienee   fuggefled  by  the 

V^tounfel  on  the  other  fide  is,  in  faft,  none  ; 

ifor  why  ihould  not  the  voters  in  the  cafe 

'^;ut,  pxercile  their  franchife  completely  at 

Hrft?  They  may   give   their   fecond   vote 

.  for  whomibever  they   pleafe  ;   and  if  they 

do  not,  they  will  only  have  themfelves  to 

blame,  and  they  will  lofe   one  of  their 

votes^  in  the  fame  manner  as  they  would 

both,  if  they  fliould  not  attend  the  ekdion 

at  all. 

But  a  real  inconvenience,  and  a  very 
fcrious  one,  would  arife,  if  the  law  flood 
as  the  counfel  for  the  petitioners  contend. 
Suppofe,  in  the  cafe  of  only  three  candi- 
dates nominated  at  the  beginning,  A,  B, 
and  C,  the  third,  C,  to  be  obnoxious  to 
the  majority  of  the  eledlors,  and  there- 
fore  to  have  no  chance  againfl  the  other 
two  ;'  and  fuppofe  a  corrupt  agree- 
ment between  him  and  the  hrft:,  A,  that, 
after  the  firft  day  of  the  poll.  A  iT^all 
decline ;  tlien  the  eledors  who  have 
not    yet    polled    muft    perfift  ia    voting 

for 


BRISTOL.  2^^ 

for  the  perfon  who  has  thus  abandoned 
them,  or  they  muft  either  not  vote  for  i 
fecond  member  at  all,  or  elfe  give  theii' 
voices  to  the  party  on  whdfe  account  the 
fitft  had  declined ;  and  he  muft,  if  he  have 
a  fingle  voice,  be  returned  as  duly  eledted, 
even  if  he  were  the  perfon  in  the  world 
whom  the  major  part  of  the  voters  would 
leaft  wifh  to  have  for  their  reprefenta- 
tivc* 

After  deliberation,  the  Committee,  by 
their  Chairman,  informed  the  counfel, 
that  they  were  of  opinion  t 

That  Mr.  Burke,  was  eligible. 

After  this  deeifion,  the  Committee  de- 
fired,  that  the  counfel  for  the  petitioners 
would  fpeak  firft,  and  fdparately,  to  the 
charge  of  bribery ;  becaufe  if  that  were 
proved,  it  would  put  an'  end  to  the  caufe. 
But,  they  declined  that  mode  ;  and  hav- 
ing moved  that  the  queftion  concerning 
the  right  of  eledion  fhould  be  feparately 
argued,  and  determined ;  alledging,  that 
fuch  had  been  the  ufual  pradice,  beford 
the  old  judicature,  where  there  was  no 
determination  of  the  Houfe,  and  the  right 

Vol.  I.  S  wa^ 
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was  difputed  ;  the  counfel  on  the  other 
fide  objected  to  this ;  and  the  Committee 
refglved,  -  ic^l' 

r(5>*^  That  the  counfel  for  the  petitioners 
"jfhotild  prx>ceed  to  open  the  whok  that 
"remained  of  their  cafe.^' 

There  is  no  determination  of  the  Houfe^ 
6f  the  right  of  eledion  in  Briftol,  but  it 
feemed  to  be  taken  for  granted  on  both 
fidesy  that  it  is  ''  In  the  freeholders  having 
^'  freeholds  of  forty  (hillings  a  y^ar,  and 
i^the  ftee  burgefles.'' 

.The  numbers  on  the  poll,  as  produced 
by  one  of  the  returning  officers,  werer'^'' 
For  Cruger  -         -  35^5 

For  Burke  -  -  2707 

^.     For  Erickdale         -•     •li^.ji   2456 
For  Lord  Clare  -  283 

arfrlt  was  admitted  on  both  fides,   that,  if 
thje  votes  of  thofe  perlbns,  who  were  ad- 
mitted to  their  freedom  after  the  telle  of 
the  writ  ought  to  be  ftruckoff,  Mr.  Brick- 
Jjiale   would   liave  a   clear   majority /over 
^lMf%  ^iurke,  ^  and  vice  verja, 
/iJjThe  counfel  for  the  petitioners  contend- 
b!l^>  ,Tliat,  by  cuftom,  and  the  ancient  ufagc 

of 
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of  Bilftol,  fuch  perfons  have  no  right  tc>' 
Vote  ;  and  that  fuch  a  cuftom  is  legal, 
reafonable,  and  convenient ;  and  they  ar- 
gued, that,  independent  of  fuch  a^  local 
cuftom,  the  votes  of  freemen,  admitted 
after  the  tefte  of  the  writ,  are  bad  upon  . 
general  principles. 

To  prove  the  cuftorh,  they  produced 
the  following  evidence : 

Sir  Jarrit  Smith,  formerly  an  attorney^ 
faid.  That  he  was  about  eighty -four  years 
of  age ;  That  he  remembered  all  the  elec- 
tions for  Briftol  fince  lyis,  and.  had  ta- 
ken an  a£tive  part  in  many ;  That  *he 
took  no  concern  in  the  eledHons  of  1712, 
and  171^  5  but  that  he  was  a  manager  at 
the  contefted  election  of  1722  ;  That,  on 
that  occafion,  no  freemen  were  fufFered  to 
vote,  who  had  been  admitted  after  the 
tefte  of  the  writ ;  That  they  were  fo  exad:, 
that,  if  they  met  with  any  fafure  in  the 
copy  of  admiflion  tendered  by  a  voter, 
they  fent  for  the  corporation-book  to  af- 
certain  the  true  date;  That  feveral  admif- 
fions  appearing  to  beat  date  on  the  day 
•  of  the  tefte,  cavils  arofe  about  them^   and 

S  2  to 
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to  fa vC' time,  it  was  agreed^  that  the  volee 
of  thofe  freemen  iliould  be  taken ;  That 
at  the  next  election,  of  1727,  which  was 
alfo  contefted,  and  where  he  was  a  ma- 
nager, the  votes  of  perfons  made  free  af^ 
ter  the  tefle,  were  rejected  without  contro- 
verfy  or  difpute  ;  That  the  fame  rule  was 
followed  in  1734,  17395  and  ^754,  when 
the  eledions  were  contefted,  and  he  was 
a  manager,  and  in  1756,  when  he  was  a 
candidate,  and  there  was  a  very  warm 
conteft  ;  That  there  has  been  no  conteft 
fince  that  year,  till  the  laft  eledion  ; 
•That,  from  a  knowledge  of  the  cuftom, 
perfons  entitled  to  be  made  freemen  have 
ufually  preffed  in  at  the  chamberlai-n'&  of- 
fice, to  get  admitted  before  the  tefte,  that 
office  being  generally  open  at  ftated  hours 
for  that  purpofe  ;  That  he  did  not  recol- 
\t€c  that  there  was  any  ngreement  of  the 
candidates,  that  freemen  mxide  after  the 
telle  fhould  not  vote  •,,  That  he  thought 
the  cuftom  immemorial;  That,  when  l>e 
was  a  candidate,  he  had  entered  into  no 
fucli  agreement;  That, at  the  lail  eledion, 
l^eihad  pclled,/o^,;V^^,,^:|^ric^al^^^  .I?;fd 
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Rot  afked  a  fingle  vote  for  him,  not  even 
that  of  his  own  fon. 

On  his  crofs  examination,  a  brief  of  his, 
which  was  proved  to  have  corredtions  on 
it,     in' his  own  hand-writing  was  pro- 
duced,  being  defigned  for  the  Houfe  of 
Commons,  on  occafion  of  the  eleflion  of 
J 734,   when  Mr.  Coder,  one  of  the  can- 
didates   who    were   returned,    w^as   peti* 
tioned    againft    by  Mr.  Scrope,    the    re- 
corder of  Briftol,  who  had   alfo  been   a 
candidate.      In    this    brief,    the   right  of 
eledion  was  ftated  to  be,  **  In  freeholders 
*'  of  forty  (hillings    a   year,    and   in  all 
^^  freemen^  relident,   or  non-refident,   ex- 
"  cept  fueh   as  lived  in  alms  houfes  ;"  an 
agreement  was  ftated  to  have  been  made, 
between  the  contending  parties,  "  That,  to 
"  prevent  difputes,  freemen  admitted  af-  . 
**  ter   the   tefte  j[houM    not    be    polled,'* 
and  the  witnefs's  name  flood  on  the  brief, 
as  the   perfon  who  was    to  be  called  to 
prove  this  agreement.      (k3*  The  caufe  ne«- 
ver  came  to  be  tried,  the. petitions  having 
been  withdrawn)  \\  .f  r^  "^'  j  1 

|.i)  22  April,  1735.  Journ.  vol.  xxii.  p.  472.  col.  2I 

S3  Wil- 
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William    Hart,    Efq.     faid.     That    he 
was  upwards 'of  feventy  ;    That  he   re- 
membered fiii^father's   being  a  candidate 
for  Briftol,   in   1722;    That  it  was  then 
received  as  a  general  rule,  that  no  freeman, 
admitted  after  the  tefte,  fhould  poll,  and 
that  none  did  poll;   That,  in  1727, <  they 
did  not,   for  this  reafon,   attempt  to  have 
'atiy  admitted  after  the  tefte ;   That  fuch 
freemen  did  not  vote  in  ^7345    That  he 
was   a   manager    in    all    thofe  eleftions ; 
That,   in    1730,   the   fame  rule  was' ftill 
obferved  ;  That,  on  that  ocoafion,  he  at- 
tended at  the  office  to   get   freemen  ad- 
mitted, and   left  off  as  foon  as  the  t^fte 
of  the  \vTit  w^s  known ;    That  he  be- 
lieved the  managers,  on  the  other  fide, 
did  fo  likew^fe  ;   That  he  believed,  that  in 
1756  fome  were  polled  who  had  been  ad- 
mitted tS  their  freedom  on  the  day  of  the 
■  tefte. 

On  his  crofs  examination,  he  faid ;  That 

he   remembered   the    cafe  t)f  Goflcr  and 

Scrope^,  in"  1734-;  That  Scrope  attempted 

^^6  confine   the  right  of  cled:ion'''"  To  the 

'^«*  ^freeholders   of    forty  fliillings  a  year, 

*'  and 
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4ftand,  the  freemen  rejident  w'tl in  thrho^ 
f^: rough,  paying  fcot  and  lot;"  That,  in 
1722,  and  in  1727,  he  did  not  know  of 
there  being  any  difpute  about  the  votes  of 
freemen  admitted  after  thet^fte;  That  he 
;jnuft  have  heard  of  it  if  there  had  been 
any  ;  That  the  firft  time  he  heard  the  fub- 
jecS  talked  of,  was  in  1734  ;  That,  in 
.J754,  and  175^,  be  thought  no  fuch  vetes 
were  offered;  That  he  did  pot  know  there 
was  any  bye-law  to  this  p^rpofe. 

Thomas  Karris,  Efq.  faid  ;  That  he 
was  one  of  the  returning  oincers,  in  1754.; 
That  he,  and  his  colleague,  determined  to 
refufe  the  votes  of  freemen  admitted  after 
the  tefte,  conceiving  that  fuch  Vv^as  the  an- 
cient eilablifhed  ufage  ;  That  neither  of  the 
candidates  objected  to  the  rule,  and  that 
it  was  obferved  throughout ;  That  it  was 
fettled  by  the  agreement  of  the  fheriffs  and 
candidates,  that  perfons  admitted  to  their 
freedom  on  the  day  of  the  tefte  fhould  be 
allowed  to  vote. 

Rowles    Scudamore,     Efq.     Barrifter, 

faid;    That  he  was  fteward  of  the  (he- 

-ri^*s*court,  in  I7:.4j  and  in  1756  ;  That 

."„• '  '■  S  4  there 


there  was,  in  1754,  an  altercation  about 
the  votes  of  perfons  admitted  to  their  free- 
^  dom  upon  the  day  of  the  tefte,  which  was 
fettled  by  all  the  parties  agreeing  that  fuch 
*'  perfons  fhould  vote ;  That  the  fame  agree- 
ment was  made  in  1756,  but  that  it  was 
generally  underftood,  on  both  occafions, 
thi^t  none  made  free  after  the  day  of  the 
tefte  could  vote,  and  that  there  was  no 
difpute  on  that  fubjed:. 

It  appeared,  by  the  corporation-books, 
that  many  perfons  had  been  admitted  to 
their  freedom,  fubfequent  to  the  tefte  of 
feveral  writs  where  the  elections  were  con- 
tefted ;  and,  on  the  examination  of  the 
the  poll-books  of  thofe  eledlions,  none  of 
them  were  found  to  have  voted. 

At  the  laft  eledion,  the  firft  vote  of  this 
fort  which  was  tendered,  was  objeded  to, 
and  they  were  all  entered  on  the  poll  with 
a  Quere. 

Such  being  the  evidence  brought  in  fup- 
port  of  the  cuftom,  it  was  faid  ;  That  it  had 
been  eftablllhed  by  the  teftimony  of  per- 
fons beft  able  to  know  the  truth  on  the 
(ubied ;  men  who  had  adcd,  at  a  variety  of 

ion 
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contefted    eledions,  in  the  charafters  of 
'Agents,  candidates,  or  returning  officers. 
:       The  brief,  which  has   been   produced 
n'JBah^*];>rb^e  nothing,  for  no  infereric^  can 
be  drawn  from  what  a  follicitor  ftatcs  in  a 
■  brief,  in  favour  of  his  client.    If  the  cuf- 
tom  is  proved,  it  is  a  lawful  and  reafon- 
able  cuftom.    This  the  Houfe  has  recog- 
nized in  the  cafe  of  Norwich,  by  confirm* 
ing  a  fimilar  ufage  there. 

12  March  lyo^,  Refolved,  "  That  fuch 

*^  perfons,  as  had  a  right  to  their  frredom 

f^  in  the  city  of  Norwich  before  the  tefte 

ffr  of  the  writ,  'dhdtook  out  their  freedom 

'^  after  the  faid  tefte,  not  having  demand- 

"^  cd  the  fame  before  the  faid  tefte,  had  not 

**  a  right  to  vote  in  the  laft  eled:ion  of  cf- 

s^f'tizens  to  ferve  in  this  prefent    Parlia- 

.^'ment  for  the  faid  city  (i).'* 

H?  Independent  of    the   ufage,    votes,   of 

freemen  made  after  the  tefte  of  the  %rit, 

ar^  bad  on   general   principles  ;   for  the 

S^rit  muft  be  fappofed  to  fpeak  of  eledors. 

Qualified  to  be  fb  at  the  time  when  it  iflues, 
311 1  no  a:is 

(j  J  Joum.  vol.  xiij.  p.  791,  col.  z> 

»  not 
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not  pf-perfons  w'iLo-.beconie  fo  afterwards 
(t)*  ?Votes  too  of  perfons  who  take  up 
their  freedpra,  on  the  eve  of  an  election, 
merely  on  purpofe  to  vote,  (as  was  done,  by 
thofe  now  objected  to,  Jb^ing  i;qLpft  of 
tfeenvmen  entirely  unconnected  with  Brif- 
tol^^  .and  who  never  before  had,tJiotight  of 
claiming  to  be  made  free  of  that  place^) 
are  bad  on  the  general  ground  of  fraud 
and  occafionality  (^). 

On  the  head  of  bribery  the  fa<Ss  came 
out  to  be ;  That  a  Committee  of  gentle- 
men who  were  in  the  intcrefts  of  Mr. 
Burke  and  Mr.  Cruger,  had  paid  the  fees 
of  admillion  for  the  new  freemen,  with 
money  raifed  by  fubfcription  for  that 
purpofe  ;  but  that  neither  of  the  candi- 
dates had  fubfcribed,  or  paid  any  of.  that 
money,  and  that  no  promife  had  been  de- 
fired  of  the  freemen  fo  admitted,  to  vote 
for  any  one,  as  the  condition  of  their  fees 
being  paid. 

The  counfel  for  the  fitting  members 
called  Doftor  Britton,  aged  li.xty- three, 
to  give  evidence  on  the  queftipp  .cp;>.(;cr|i- 

(i)  V'ldcfupra,  Cal'c  of  Do winon','p/12t6r''"" 
(2)  IbiJ.  Note  (A)   p.  237. 

ing 
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ing  the  right  of  pcrfons  admitted,  after  the 
tefte  of  the  writ.  What  he  faid  did  not 
materially  vary  from  what  has  been  fiated. 

They  argued,  that  thecuftom  contended 
for,  had  not  been  proved. 

If  fuch  an  ufage  has  always  prevailed,^ 
it  muft  appear  by  the  books  of  the  corpo- 
ration, and  other  written  documents  j  it 
muft  be  known  to  a  great  number  of  wit- 
neffes  ;  every  alderman,  every  member  of 
the  corporation  of  Briftol,  muft  know  it ; 
yet  none  of  them  have  been  produced  to 
prove  it.  .  » 

The  brief  of  Sir  Jarrit  Smith  pr^t^s, 

that,    in   1734,    the    contending    parties 

agreed,  *'  That  perfons  made  free  after  the 

*'  tefte  of  the  writ,  fhould  not  vote."    Tp 

what  purpofe  this  agreement y  if  there  was 

a  clear   eftablifhed   cujlom  againft  .them  ? 

Does  not  the  agreement  demonftrate  that 

the  cuftom   did  not  exift  ?   What  appears 

upon  that   brief  is  not  like  the  common 

^^ontents  of  a  brief  drawn  up  by  a  Sollicitor 

in  behalf  of  his  client.     Sir  Jarrit  Smith 

is   there  ftated  as  a  witnejs^  who  was  to 

prove  the  agreement  to  exclude  thofe  who 

■\0  were 
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were  admitted  after  the  tefte  ;  and  it  was 
revifed  by  himfelf,  and  correfted  with  his 

O^n  hand.         -^,?lf>'r^-.r>.r!^    .fi/^H:}-f{    '^ ^-THvl 

•,f.  If  the  ufage  originated  from  the  agree- 
ment of  parties,  it  muft  fall  to  the  ground  ; 
for  it  is  an  eftabHfhed  maxim,  that  no  con- 
fent  of  parties  can  alter  the  right  of  elec- 
tion. This  was  determined  by  the  Houfe 
in  the  cafe  of  Cirencefter,  2j  May,   1724. 

Even  if  the  cuftom  had  been  proved,  it 
would  require  ftrong  precedents  to  fupport 
fuch  a  cuftom  againft  men  having  an  ante- 
cedent inchoate  right  to  their  freedom.  In 
tljc^Norwich  cafe,  which  has  been  relied 
on,  only  thirty-fix  votes  were  objeQed  to'jl 
and  rejefted  in  confequence  of  the  refolu-*- 
tion  of  1 70 1.     Can  we  believe  that,  in  fo* 
populous  a  city  as  Norwich,  when  ther^^ 
was  a  contefted  eledion,   only  that  fmalt^ 
number  of  perfons  entitled   to  their  free- 
dom  fy  birth,    or  other  anteiedefif  right s^ 
fhould   demand  to  be  admitted  ?    Oughts 
we  not  rather  to  conclude,  that  the  thirty*"" 

^i)  Vol.  i.  p.  708.  col.  I.  !QT  .-fnuot 

fix 
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Cix  were  honorary  freemen,  who  had  beenr 
eleSiedht^oxt^  and  were  admitted  after,  the 
tefte?  Befides,  the  refolution  does  not  lay 
down  a  general  rule  even  for  that  place, 
but  only  declares  that  the  votes  of  free- 
men who  had  been  fo  admitted  on  that 
particular  occafion,  were  bad. 

But  the  cuftom  in  this  cafe  not  being 
proved,  the  votes  ia  queftion  cannot  be 
impeached  on  any  other  ground.  ^5^ 

/There  is  no  law  to  make  the  tefte  of  the 
writ  the  line,  beyond  which  perfons,  hav- 
ing an  inchoate  right  to  vote,  cannot  com- 
plete it,  fo  as  to  exercife  their  franchife 
at  that   election.     In    feveral    cafes,    the^ 
Houfe  has  allowed  the  votes  of  perfons, 
having  an  antecedent  right  to  their  free- 
dom, although  never  admitted.      In  the 
cafe  of  Guildford,  3  Feb.  1 7-!-^,  it  was  ad- 
mitted before  the  Committee  of  eledions, 
*'  That  one  who  has  ferved  a  feven  yeaps 
"  apprenticefliip  in  the  town  to  a  freeman,  j 
^^  i^y  ipfo  fadlOi  a  freeman  ( i  ).'*     And  in^l 
that  of   Sudbury,    19  Jan.  170*,  it  wa& 

(i)  Journ.  VoL  xvr.   p.  477,  col.  I. 
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refolved  by  the  Houfc,  *'  :That  pcrforwl 
having  certain  inchoate  rights  to  free- 
dom (defcribed  in  the  refolution)  have 
a  right  to  vote,  without  any  admif- 
fion  (i)". — In  Newcaftle,  the  conflant 
pradice  is  to  hold  a  guild,  after  the  pro- 
clamation, in  order  to  admit  freemen  viho 
have  an  antecedent  title  ;  and  this  was  ne- 
ver objefl-ed  to. — At  the  laft  election  for 
the  county  of  Monmouth,  a  perfon  who 
had  voted  having  died,  pending  the  poll, 
his  fon  voted  for  his  land,  and  his  vote 
was  holden  to  be  good. 

Great  inconvenience  would  follow,  i£ 
the  telle  of  the  writ  were  to  be  fixed  as 
the  period,  beyond  which  no  freeman  can 
be  admitted.  It  might  be  the  means  of 
improper  influence  and  partiality ;  for, 
on  an  intended  diflblution,  a  candidate, 
who  happened  to  be  in  the  good  graces  of 
thofe  whofe  fituation  makes  them  ac- 
jiquainted  with  fuch  a  defign,  might  be  ap- 
bprifed,.  in  time  to  have  as  many  of  his 

(i)  Journ.  vol.  xlv.  p.  190.    col.  7.  p.  191.  col.  I. 

Serf  ihe  refolution  ftatcd  at  laree  in  the  cafe  of  Sud- 
bmy.   ifi/>a. 
Mii£{  friends 
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friends  admitted  as  v/ould  out-number 
thofe  of  an  antagonift  who  had  not  the 
means  of  fuch  ufeful  intelligence. 

As  to  occafionality ;  It  is  clear  from  the 
Durham   adt(i),  that  this  objection  can- 
not lie  againft  men  poffefled  of  an  ante- 
cedent title,   for  they  are  excepted  out  of 
the  reftriftioh  of  that  ftatute.    The  excep- 
tion with  regard  to  Norwich  and  London, 
in  the  Durham  ad,  only  corroborates  the 
inference  drawii  from  that  ad.     There  h 
a  particular    ftatute  for   regulating   elec- 
tions (2)  in  the  city  of  Norwich,  by  which 
every   perfon   before   he  <:an  poll    at  an 
cledion  of  members  of  Parliament,  mull 
fwear,  "  that  he  has  been  admitted  a  free- 
**  maa  of  that  city  for  twelve  calendar 
.  *^  months/'    It  is  therefore  provided,  that 
th^   Durham  ad  fhall  not  extend  to  Nor- 
wich* lefty.otherwife,  the  exception  with  re- 
gard to.  perfons  having  an  antecedent  right 
tQ  their  freedom,  fhould  have  been  thought 
to  repeal  a^s  to  them  the  provifion  juft  ftated 
from  the  ftatute  relating  to  that  place.  The 


,i  ,io3  ,i(j;:  .iOJ    .0^1  .q- .VIA  ,lov  ..nu^^i 

(1)3  Geo.  HI.  cap.  15.         (2)  3  Geo,  II.  cap  S, 

^bnmif  fame 
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fame  reafoning  will  apply  to  the  excep- 
tion of  London,  becaufe,  by  the  ftatuta 
for  regulating  elections  in  that  city,  no 
perfon  can  vote  for  members  of  Parlia-* 
ment  there,  who  has  not  been  actually  on 
the  livery  twelve  calendar  months  ( i ). 

Indeed  it  would  be  abfurd  to  obje£t 
occafionality  to  perfons  entitled  to  their 
freedom,  by  birth,  marriage,  or  fervi- 
tude,  fince  nobody  ever  entered  into  the 
relations  of  fon,  hufband,  or  apprentice, 
for  the  purpofe  of  acquiring  a  vote.  Such 
perfons  are  to  be  confidered  as  having 
purchafed  their  right ;  and  it  would  be 
unjuft  to  prevent  their  pcrfediing  and  ex- 
ercifing  it,  at  any  time  when  they  pleafe, 
Occafionality  can  really  be  objeded  only 
to  honorary  freemen,  who  have  never 
had  any  connediou  with  the  borough,  and 
might  be  brought  in,  in  fuch  numbers  as 
to  deprive  the  fair  freemen  of  all  the  be- 
nefit of  their  franchife. 

As  to  the  charge  of  bribery;  It  ha» 
been  proved  that  there  was  not  a  farthing 

(i)  j;  Geo.  T.  cap.  i8.  §  14. 

■•*    -   paid 
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-paid  by  the  fitting  members  for  the  ad- 
miffion  fees.  If  candidates,  or  their 
agents,  or,  perhaps,  even  their  partizans, 
were  to  pay  for  the  admiffion  of  free- 
men v/ith  a  conditional  ftipulation  for 
their  votes,  that  would  be  corruption^ 
and  would  affe(!l^both  the  eleftors  and 
the  eleded.  But,  if  even  a  candidate 
were  to  pay  for  fuch  admiffion  without 
any  ftipulation,  this  would  be  entirely  in- 
nocerit;  as  much  fo,  as  when  one  de- 
fends the  rights  of  his  conftituents  on  pe- 
titions in  the  Houfe  of  Commons,  or 
^0  Warrantos  in  the  courts  of  law. 

In  the  reply,   the  eounfel,  on  the  part 
of  the  petitioners,   infifted; 

That  the  cuflom  had  been  proved, 
.It  is  a  ftrange  objedibn  that  fo  few 
tvitnefles  have  been  called  to  eftablifh  the 
cuPcom,  when,  on  the  other  fide,  they 
have  called  none  to  contradict  it,  It  is 
faid,  that  the  members  of  the  corporation 
of  Briftc^l  have  not  been  produced  to 
prove  it.  Why  have  they  not  beea 
called  to  difprove  it  ?  This  is  not  a 
cuftom  of  fuch  a  general  fort  as  to  be 
1^  Vol.  L  T  f-om* 
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commonly  talked  of.  It  could  only 
come  in  queftion  at  the  time  of  a  contefted 
ele£lIon,  and,  as  was  faid  before,  the 
witneffes  who  have  appeared  to  prove  it, 
are  men  who,  by  being  adlively  concerned 
on  fuch  occafions,  were  moft  likely  to 
be  acquainted  with  it.  It  is  not  the  prac- 
tice any  where  to  enter  the  right  of 
eledion  in  the  corporation-books  :  if  it 
were,  that  right  would  foon  come  to  be 
vcfted  folely  in  thofe  who  have  the  care 
of,   and  power  over,  thofe  books. 

The  agreements^  at  feveral  elections, 
that  perfons  admitted  on  the  day  of  the 
tefte  fhould  be  allowed  to  vote,  is  the 
ftrongeft  evidence  that  thofe  admitted  af- 
ter could  not  vote.  If  thefe  could  have 
voted,  the  right  of  thofe  could  never  have 
been  a  queflion.  It  is  contended,  that 
thofe .  admitted  after  the  tefte  were  ex- 
cluded merely  by  the  agreement  of  the 
parties ;  but  can  it  ever  be  believed  that 
the  perfons  fuppofed  to  have  been  the 
objc(fls  of  fuch  agreement,  would  have 
fubmitted  to  have  been  fo  deprived  of 
their  right  ?  Can  it  be  imagined  that  both 

the 
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the  candidates  could  hav^  fuch  an  equal 
number  of  partizans  under  this  defcrip- 
tion,  as  that  neither  fhould  find  it  his  in- 
tereft  to  refufe  concurring  in  fuch  an 
agreement  ?  This  inference  has  been 
drawn  from  what  is  ftated  in  the  brief 
with  regard  to  the  evidence  to  have  been 
given  by  Sir  Jarrit  Smith.  But  what 
was  he  to  prove  ?  That  the  parties  had 
agreed  that  freemen  who  had  been  ad- 
mitted after  the  tefte,  or  who  lived  in 
alms'hoiifesy  fhould  not  be  polled  (i). 
Alms-men  are  no  where  entitled  to 
vote  (2) ;  the  agreement  applies  equally 
to  them.  It  therefore  only  can  mean  that 
the  parties  agreed,  "  that  fuch  perfons  had 
"  no  right  to  vote.'* 

The  tefte  of  the  writ  is  a  period  from 
which  both  the  legiflature  and  the  Houfe 
draw  a  line  in  many  cafes,  as  in  the 
treating  ad  of  the  7th  and  8th  of  King 
William,  &c.  the  Cafe  of  Norwich, 
&c.  (Cj. 

fi )  It  was  ftated,  that  he  was  to  prove  the  right  to  be 

as  mentioned  in  the  brief;  and  likewife  the  agreement, 

(2)  Vide  infroy   Cafes  of  Bedford,  and  Haflemere, 

T  2  There 


^7^  &^IV    M 

There  is  nothing  in  the  Norwich,  cafe 
to  warrant  the  conilrufliion  put  upon  the 
refolution  of  the  Houfe  in  that  cafe  ;  for 
the  freemen  excluded  from  voting  by  the 
refolution,    are   exprefsiy  defcribed  "   as 
**  perfons  having  a  right  before  the  tefte.^'^ 
and,   if  this  meant  any  right  more  par- 
ticularly than  another,   it  is  more  likely 
to  mean  fuch  a  right  as   often   exids  for 
a  long  fpace  of  time  before  it  is  perfeded 
by  ad  million,   fuch  as  the  right  acquired 
by  birth,    fervitude,    or   marriage,    than 
one  gained  by  eleflion,  w^iich  is  generaUy 
followed  immediately  by  admifiion.     Thp 
inftances    of    Guildford,     and   Sudbury, 
only  prove  particular  cuftoms,    in  thofe 
two  places.     As  to  the  pretended  incon- 
venience that  might  happen,  the  very  at- 
tempt of  fuch  a  furprize  would  prevent  it, 
for  a  great  number  of  perfons  could  not 
be  brought  together    to  be    admitted  to 
their  freedom,   by  one  candidate,  without 
his  antagonift's  being  apprifed  of  it,  and 
epabled  to  aft  accordingly. 
^^I^The  Durham  adi:    has    left   the  occa- 
fionality  of  voters  having  inchoate  rights 

juft 
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juft  as  it  found  it.  That  ftatute  appears, 
by  the  preamble,  to  be  aimed  folely  at 
occafional  honorary  freemen ;  and,  if  it 
h^s  not  extended  the  reftridion  of  a  year 
to  the  others,  neither  has  it  faid,  that  their 
votes  can,  in  no  cafe,  be  occafionat. 
Though  fuch  perfons  do  not  gain  their 
antecedent  titles,  for  any  occafional  pur- 
jpofe  of  voting,  they  may,  and  often  do, 
complete  thofe  titles,  for  fuch  occafional 
purpbfe.  Where  they  do,  their  votes 
ought  to  be  rejeded  on  that  particular  oc- 
cafion,  though  they  will  be  valid  at  any 
future  eleftion.  The  exceptions  in  the 
Durham  acS,  relating  to  London  and  Nor- 
wich, were  only  made,  becaufe  there  were 
particular  ftatutes  for  the  regulation  of 
eleftioiis  in  thofe  places ;  and  they  fliow 
pretity  clearly  that  the  legiflature  under- 
flood  that  there  might  be  occafional  ad^ 
'mtf^ons  of  perfons  who  have  an  antece- 
dent r/g-z^if  (D). 

During  the  courfe  of  the  evidence  pro- 
duced by  the  counfel  for  the  petitioners, 
in  order  to  fupport  their  charge  of  bri- 
fe^rv,  a  witnefs  was  called  to  prove  the 
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payment  of  money,  by  a  fuppofed  agent 
of  Cruger.  On  this,  an  objeftion  was 
taken  to  their  examining  any  witnefs  as 
to  the  payment,  till  they  fhould  firft 
bring  proof  of  the  agency. — It  was  an- 
fwered  ;  That  the  circumdances  which 
would  eftablifli  both  fads  were  fo  com- 
plicated, that  they  could  not  be  fepa- 
rated. — The  point  was  argued;  and  the 
Committee,  having  cleared  the  court, 
after  fome  deliberation  among  themfelves, 
over-ruled  the  objedion  (i). 

On  Monday,  the  20th  of  February,  the 
Committee,  by  their  Chairman,  informed 
the  Houfe  that  they  had  determined  (2), 

That  the  two  fitting  members  were 
duly  eleded. 

And  Mr.  Burke,  having  been  chofen 
likewife  a  burgefs  for  the  borough  of 
Malton,  in  the  county  of  York,  made  his 
eledion  to  ferve  for  the  city  of  Briftol  (3). 

(i)  VidefuprOy  Cafe  of  Hindon. 

(2)  Votes,  p.  246.  (3)  Ibid,  he,  at. 
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PAGE  251.  (A).     Tliere  Is  a  very  ftrong  Inftance 
of  a  perfon's  being  chofen,    and  obliged  to  fit, 
againft  his  will,    which  happened  in  this  very  city 
jcity  of  Briftol. 

16  May,  1661.  "  Serjeant  Charlton  reports 
*'  from  the  Committee  of  privileges  and  ele6lions, 
*'  concerning  the  double  return  for  the  city  of  Brif- 
*'  toll.  That  Thomas  Earl  of  Oflbry,  and  John 
,^*  Knight,  Efq.  were  returned  as  citizens  to  ferve 
*'  for  the  faid  city  of  Briftoll  by  one  indenture  ; 
*'  and  Sir  Humphery  Hooke,  knight,  and  John 
*'  Knight,  were  returned  by  another  indenture  5 
*'  and  that  Sir  Kumphery  Hooke  fubfcribed  to  the 
<'  ele6^ion  of  the  Earl  of  OfTory,  and  felled  to  his 
*'  return,  and  renounced  his  own  eledion  ;  and  the 
^*  opinion  of  the  faid  Committee  thereupon,  that 
*'  the  return  was  therefore  fmgle ;  and  that  Sir 
*'  Humphery  Hooke  might  renounce  his  return  ; 
^*  and  that  the  Earl  of  Oflbry  ought  to  fit,  /:'//  the 

T  4  *^  merit 
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merit  of  the  caufe  touching  the  faid  dt£llon  weri  d^r 
*'  termined.  t'?^*^  ''/i^  ni  b^vlolai  8kw  ji  o3  ** 
«'  Refolved,  That  this  HcuTe  doth  agree  with 
**  the  Committee;  and  that  the  Earl  of  Oflbry  do 
•'fit  in  the  Houfe,  ////  the  h frits  of  the  tvtifei 
*'  touching  the  fqid  eleSJion  be  determined," ,  joMiti, 
vol.  viii.  p.  250.  col.  I.  •      e'llofiiia  ** 

21  September,  1666,  (the  fame  Parliament  con- 
tinuing) "  Refolved,  That  the  matter  concerning  a 
*'  member  to  ferve  for  the  city  of  Bnftoll,  inftead 
f^  of  the  Lord  Oflbry,  be  referred  to  the  Com- 
•*  mittee  of  elections;  to  examine  the  matter  of 
*^f*  fa£t  ;  and  to  report  it  to  the  Houfe^'*  Journ, 
"Ikme  vol.  p.  626.  coL  1.  *    .-'-     '" 

*''  6  O£lober,  1666.     "  Sir  Job  Charlton  reported 
**  from  the  Committee  of  elections,    touching  the 
rf<*  election  for  the  city  of  Briftoll,  That  the  Com- 
'^  mittee  had  examined  the  matter  referred,  and  pe- 
«^  rufed  the  report  of  the  Committee  ;    and  the  vote 
^'•*  of  the  Houfe  thereupon,  bearing  date  the  16.  of 
'  *'  May.  13^,  Car,  Ildi.  regis:   Which  he  read,  iq 
-i**  his  place,  to  the  Houfe:  and  alfo   informed  the 
«'  Houfe,  of  two  petitions  J   one  heretofore  preferred 
**  by  the   burgeiTes    of  the  city  of  Briftoll  to  the 
*' **  Committee  of  elections  ;    and  another  lately  by 
*'  them    tendered,  to   be  prefentcd   to  the  Houfe  ; 
*'  Which  he  delivered  in  at  the  clerk*s  table, 
^?n:.*«  The  queftion   being  put.  That  it  be  referred 
^^f**"  to  the  Committe  of  elections,   to  hear  the  merits 
feoff  of  the  caufe  touching  the   election  for  the  city 
ej««  of  Briftoll, 

«  The 
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-^V*VtThc  Houfe  was  diyided-F-yeas  94  j  Noe?,  .53- 
/<*  So  it  was  refolved  in  the  affirmative,"  .Jo^m» 
fame  vol.  p.  631.  col.  2.  rr  •  > 

or.13  Oaoheiv   1666.      "Refolved,    That     this 
>5f  Houfe  doth  agree  with  the   Committee  ,of  cIqc^ 
f^tiojns,  in  the  order  for  the  mayor  of   the  city  of 
5«  Briftoll's  attendance  before  them."     Journ*  fame 

vol,  p.  635.  col.  I.  ^r^odi 

30  06lober.     "  Sir  Job  Charlton  reports  from 
'J^  the  Com«jittee  of .  eledions,   That  they  had  ex- 

**  amined  the  merits  of  the  caufe  touching  the 
'if}^  eje£i:ion  for  the  city  of  Briftoll  5   and  found, -^^that 

5'  Sir  Humfry  Hooke   had   much   the    majority   of 

*'  voices  ;  and  that  the  opinion  of  the  Committee 
i^'  was,  that  Sir  Humphi:y  Hooke  was  duly  eleiSled, 
3f^  and  ought  to  fit. 

--  *•  Resolved,  That  this  Houfe  doth  agree  livith 
-**•  th«  Committee,  that  Sir  Humfry  ^Q^j^g^  was 
'^'  duly  ele£ted,  and  ought  to  fit.     ».    >'    :  r»^    : 

"  Ordered,  That  **,  the  now  mayor,  heretofore 
c*^.  fheriff  for  the  city  of  Briftoll,  be  committed  to 
erf*  the  ciiftody  of  the  ferjeant  at  arms  ;  for  his  mif- 
b^f'  demeanour  in  making  a  falfe  return  for  the  faid 
3fP  .city,"  Journ.  fame  vol.  p.  644.  col.  i.  , 
^      vThere  is  no  great  probability  that  many  inflances 

l6f  this  fort  ihould  occur  in  our  days;   however,    if 

a  perfon  were  to  be  chofen,  and  returned,  againft  his 
i)i>incli nation,  he  might,  fince  the  flatutes  cf  9  Anne, 
•  !^ap.  5»  and  33  George  II,  cap.  20.  vacate  his  feat, 
Yi\iy  refufmg  to  take  the  qualification  oatb,  appointed 

to 
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to  be  taken  by  the  iirft  of  thofe  adls  on  the  requi- 
fition  of  any  candidate  or  of  any  two  voters  at  th? 
cleilion,  or  that  which,  by  the  other,  every  mem- 
ber is  to  take  at  the  table  of  the  Houfe  before  he 
fhall  prefume  to  fit,  or  vote.  For  the  flatutes 
<2na<St,  that,  whenever  any  one  prefumes  to  fit  or 
vote,  without  taking  thofe  oaths,  his  cle£lion  (hall 
be  void  ;  and  that  a  new  writ  fhall  iflue.  The 
eldeft  fons,  or  heirs  apparent  of  peers,  or  of  any 
perfons  qualified  to  be  knights  of  the  fhire,  and 
the  members  for  the  two  univerfities,  and  for 
Scotland,  are  not  required  to  have  the  qualifications 
made  neceflary  for  other  members  by  the  ftatute  of 
Queen  Anne,  nor  obliged  to  take  the  oaths  juft 
mentioned  ;  Co  that,  if  any  one  anfwering  to  either 
of  thofe  dcfcriptions  were  to  be  chofen,  and  re- 
turned, againft  his  inclination,  it  would  feem  that 
he  muft  fubmit,  unlefs  the  minifter  fhould  come  to 
his  relief,  by  beftowing  an  incapacitating  office  upon 
him. 

P.  257.  (B)  The  Cafe  of  Beeralfton,  as  it  is 
printed  in  the  Journals,  is  verbatim  as  follows. 

28.  April,  1640.  *'  Mr.  Jones  reports  from  the 
*'  Committee  of  priviledges.  That  Mr.  Stroodj  Mr. 
*'  Hardinge  (1),  and  Sir  Amias  (2)  Meredith, 
**  were  all  returned  for  the  borough  of  Beere-elfton, 
•*  in    the   county  of  Devon,— The  fixteenth    of 

(1)  Probably  fhould  be  Harris.        (2)  Probably  Ananias: 
(3)  Probably  Wife. 

'  «  March, 
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*'  March,  upon  true  notice  to  the  Inhabitants, 
**  twenty-fix  appeared  j  and  at  that  time,  Mr. 
"  Strood,  Mr.  Slainy,  and  Mr.  Wilde  (i)  were 
**  competitors  ',  and  ele£lion  was  fo  far  made  at 
*'  that  time,  that  Mr.  Strood  fliould  be  a  burgefs  for 
*'  that  town,  if  either  Mr.  Slainy,  or  Mr.  Wilde  ( i ) 
*'  were  made  knights  of  the  (hire  for  the  counties 
**  of  Devonfhire  or  Cornwall.— — Adjourned 
*'  again  to  27^  i^tfr///.— — Then  cometh  other  two 
*'  competitors,  with  Mr.  Strood,  Sir  Ananias  Mere- 
<'  dith,  and  Mr.  Harris,  who  had  feventeen  voices, 
*'  Sir  Ananias  Meredith  twelve  voices,  and  Mr, 
*'  Strood  had  but  fix. — This  is  the  facft  of  the 
*'  cafe. 

''  But  in  the  difpofition  of  it,  by  proof,  the 
**  point  falls  out  >  to  be,— Whether  there  was  a 
*^  clear  ele6lion  of  Mr.  Strood  the  firft  day : — 2. 
*'  Whether  with  a  condition  :  —  3.  Whether, 
"  though  but  with  fix  voices  at  the  laft  elcdtion, 
"  it   fhall  avoid  the  firft  eledlion. 

/'  In  debate  of  this  cafe,  they  all  agreed,  that,  if 
*'  in  cafe  he  was  well  elected  the  firft  day  upon  con- 
*'  dition,  it  was  good  de  faSio  \  for  Mr.  Wife  was 
^*  made  knight  of  the  fhire  :  a  great  part  were  of 
"  opinion,  that  a  condition  to  an  eledion  was 
**  void  ',  for,  by  the  laws  of  this  realm,  they  con- 
<«  ceive,  that  ele£lions  ought  to  be  free;  and  to 
*'  have  a  condition,  precedent  or  fubfequent  to  an 
^^  election,  was  againft  law:  But  thefe  difputes  were 

(i)  Probably  Wife. 

«  at 
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*^'  at  lad  fet  out  of  doors  -,  and  they  found  the  e]c«51Ion 
«'  abfolutely  was  clear  for  Mr.  Strood  the  firft  day," 
"and  no  condition  at  all. — Air.  Wifis  and  Mr.* 
*^  Slainy,  both  before,  and  after  the  cledlion, 
<'  made  a  declaration,  that  if  either  of  them  v;ere 
<'  knights  of  the  (hire,  Mr.  Strood  fhouid  have' 
"  the  JirJI  place,    as  a  burgefs. 

*'  They  conceived  the  eledlion  was  clear;  and, 
**  upon  the  queftion,  they  voted,  that  Mr.  Strood 
<«  was  clearly  cle£led. 

*'  There  was  no  exception  taken,  bccaufe  he 
^  was,  defa^o^  chofen  the  fecond  time. — If  the 
*'  firft  election  was  clear,  the  fecond  concludes  him 
«  not. 

*'  They  objected,  his  indentures  were  lafl  re- 
**  turned.— Priority,  in  the  return  of  indentures, 
•'  worketh  no  difadvantage  to  him  that  comes 
"  laft. 

**  So  it  was  voted,  the  firft  election  w?s  good, 
*'  and  without  any  condition  :  and  Mr,  Harris 
^^  fworn^   without  exception, 

"  It  is  ordered,  that  Mr.  Strood  (hall  be  admitted 
•*  to  come  into  the  Houfe,  according  to  the  report 
*^   of  his  due  elc6lion  ;  and 

'*  Declared,  that  no  conditional  eIe£lion  ought 
•*  to  be  allowed."    Journ.  vol.  ii.  p    14.  col,  2. 

Though  this  account  is  very  confufed  and  in- 
accurate, we  may  collect  two  things  from  it.  In 
the  firft  place,  that  it  was  not  thought  any  objec- 
tion to  Mr,  Harris  that  he  had  not  been  propofed 


v^i-    c...  ■    ;  ••    '^.irs 
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at  flrft  i    and  fecondly,  that  it .  was   a  fort  of  diJV  y    ' 

ftindion   to   be  they?r//  burgefs,  that  is,  the  firft     '^}/- 
chofen,  ,  'It  appears  from  Glanville's  Reports,  not 
only  in  the  cafe  of  Arundel,  but  in  thofe  of  South- 
wark,  p.  7.  and  Stafford,  p.  25.  and  in  moft  of  the 
others  contained  in  that  book,  that,  in  thofe  days, 
the  method  was,    firft  to   propofe   and  choofc  one 
member,  who  was  called  the  firft  burgefs  or  knight, 
and  then  the  other.     In   the  cafe  of  Chippenham, 
cited  in  the  notes  to  the  Introdudlion  (W).,  [fupray 
p.  91.)  anno  1624,      '*    The  bailiff   was   ordered 
"  to  return  John  Maynard,  Efq.  the  y?r/^  burgefs." 
There  is  an  inftance  in  the  firft  year  of  Henry  V. 
of  the  two  knights  for  the  county  of  Lanc^ller  be- 
ih^  returned    by  two  diflin£l  indentures  of  return, 
^Prynne   Brev.   Pari,    rediviva,    p.     163.)      7'he 
adjournment    of   the   ele£tion    {o    as    to    leave  an 
interval   of  days  between  the    eleftion  of  the    firft 
and  lecOnd    member,    did   not   vitiate  the  ele^lion 
of  the    fecond.       It     is    not    even    taken    notice 
pj^.,in  the    above    cafe  of  Beeralfton    as  irregular  ; 
nor  in  that  of.  Chippenham,  (as   it   is    reported  ifi 
Glanville,    p.  51,)   where   there  was  a  fimilar    ad- 
journment.     I  do  not  know  of  any  thing  to  hin- 
der the  ekiSlion  of  the  two  members   being-  madfc 
the  one    after  the  other,   at  this  day. — As  by  the 
freeholder's  oath,   every  freeholder  muft  fwear  that 
he  has  not  been    polled    before  at   that  ele<Slion,  It 
may  be  fuppofed,  that  after  having  polled  once.  f(3r 
ont  member  he  could  not  come  at  a  future  time 

and 
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and  vote  again  for  another ;  but  the  fair  conftruc-^ 
tion  of  the  oath  feems  to  be,  that  he  has  not  poll- 
ed before  for  the  ele»Slion  of  a,  member   to  fill    the 
fame  place.      That  this  is  the  fenfe  of  the  oath,  I 
think  we  may  infer  from  what  the  voters  in  the  city 
of  Norwich  are  obliged  to  fwear  at  elections,  where 
the  fame  meaning  is  only  more  explicitly  exprefled. 
The  oath  prefcribed   to   them   by  the  ftatute  cited, 
Jidpray  p.  273.  is  as  follov/s.      "  You  do  fwear,  that 
''  you  are,  and   for   twelve    kalendar  months  have 
*'  been,   admitted   a   freeman   of  the  city  of  Nor- 
*'  wich,  and    that  you  have  not  been  before  polled 
"  at   this    elewlion,  or  (in   cafe  of  an  eledlion  for 
*'  two  citizens)  hut  for  one  perfo?i,''        , 

P.  277.  (C)  From  the  treating  a£l  of  King  Wil- 
liam, and  the  ftanding  order  of  the  Houfe  of  21 
O6lober,  1678.  (Journ,  vol.  ix.  P-5I7.  col.  I.)  (i.) 
on  which  that  a£t  is  founded,  from  the  fuppofed 
cuftom,  and  long  pra<5lice  at  Briftol,  and  the  refo- 
Jution  of  the  Houfe  in  the  Norwich  cafe,  as  well 
as  from  the  tendency  of  the  evidence  which  appears 
to  have  been  given  in  a  great  variety  of  cafes 
of  controverted  elecfUons,  at  different  periods,  it  is 
,  very  certain,  that  there  has  been  long  an  idea,  that 
the  tefte  of  the  writ  was  the  period  for  afcertaining 
when  any  a6ls  were  clearly  done  for  the  purpofe 
of  influencing  an  ele£lion,  fuch  as  giving  money, 
treats,  &c.  or  making  votes.  However,  the  de- 
cifion  in  this  cafe  of  Briftol,  will,  probably,  efla- 

(i)  Vidt  in/rat  Cafe  of  St.  Ives,  Note  (B). 
-      '  blifh 
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blifh  the  general  validity  of  votes  to  which  the  only 
objeaion  is,  that  the  admiffions  were  after  the  tefte 
of  the  writ ;  for,  if  that  objeftion  had  been  good, 
Mr.  Brickdale   muft   have   fucceeded   againft  Mr. 

Burke. 

P.  279.  (D).  The  aa  for  regulating  eleaions 
in  the  city  of  Norwich,  is  not  printed  in  the  com- 
mon editions  of  the  ftatutes,  being  one  of  thofe 
publick  aas  which  are  faid  to  be  of  a  private  na- 
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THE 

C        AS       E 

Of  the  BOROUGH   of 

C    R    I    C     K     LAD     E, 

In   the  County   of  W  i  L  t  s. 

T  the  laft  general  elecftion,  Arnold 
Nefbit,  Elq.  and  V/illiam  Earle, 
Efq.  were  chofen  members  of  Parliament 
for  Cricklade.  In  December  following,  a 
vacancy  happened,  by  the  death  of  Mr. 
Earle  ;  and,  a  new  writ  being  ordered  on 
the  20th  of  that  month,  the  election  came 
on,  the  27th,  and  Mr.  Dewar  and  Mr. 
Peach  were  both  returned,  by  the  fame 
indenture.  They  both  petitioned  the  Houfe 
on  the  19th  of  January,  and,  this  being 
the  cafe  of  a  double  return,  an  early  day 
was  appointed  for  taking  theit  feveral  pe- 
titions into  confideration. 

On  Wednefday,  the  i  5th  of  February, 
the  Committee  being  met,  the  two  peti- 
tions were  read. 

U  2  Mr, 
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Mr.  Dewar's  petition  ftt  forth  ;  That  he 
had  a  great  majority  of  legal  votes  ;  but,,\ 
tliat,    notwithftanding,     Thomas    Carter],, 
the  bailiff  and  returning  officer,  had  re-- 
turned  Mr.  Peach  together  with  the  peti- 
tioner ;  Praying,  therefore,  that  the  namc^ 
of  Mr.  Peach  might  be  erafed  from   therf 
return,   and  the   petitioner  declared  duljci 
elefted,  or  have   fuch  other  relief  as  the 
Houfe  fhould  think  meet  [i)>  ^ 

Mr.  Peach,    in  his  petition,  fet  forth  -^ 
That  on  the  fecond  day  of  the  eledion,  as 
the  returning  officer,  the  candidates,  and 
eledlors,  were  proceeding  to  the  place  of 
polUng,   a  riot  commenced,   which  oblig— 
ed    the  returning  officer  immediately  to 
clofe  the  poll,  when  only  forty-one,  out 
of  near  two  hundred  perfons  entitled  to 
vote,  had  given  their  fuffrages ;  and  that;' 
on  that  account,  Mr.  Dewar  and  the  pe^ 
titioner  were  returned ;  That  the  petitioner 
was,  by  reafon  thereof,  prevented  from 
receiving  the  futfrages  of  a  large  majority 
of  the  eledors,  and  of  obtaining  a  legal 


(0  Votes,  p.  123. 
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^ight  to  reprefent  the  borough ;  T  hat,  from 
the  death  of  Mr.  Earle  to  the  clofe  of  the 
,poll,  Mr.  Dewar,  or  his  agents,  had,  by 
feafts  arid  entertainments  daily  given  at 
their  expence  tp  the  eleftors,  endeavoured 
to  procure  votes  for  Mr.  Dewar,  and  had 
-kept  the  bbrotigh  in  continual  riot,  tumult, 
and  diffipation  ;  That  by  the  above  means, 
and  by  the  condu6t  of  the  returning  ofE- 
:cer,  the  fenfe  of  the  electors  at  large  had- 
not  been  taken  :  He  prayed,  therefore,  that 
the  Houfe  wou'd  grant  fuch  relief  as  upon 
examination  fhouid  appear  jufl  ( i }. 

NThe  material  evidence,  and  fails  of  the 
tcafe,  were  as  follows. 

Or,  the-;  firfl:  day.  Carter,  the  returning 
officer,  delayed  beginning  the  poll  for 
near  two  hours,  waiting  for  the  arrival  of 
Mr.?  Neftitt,  the  other  member,  who  is 
lord  of  the  manor,  and  was  the  declared 
partizan  of  Mr.  Peach ;  Mr.  Nefbit,  how- 
ever, did  not  appear  at  the  election. 

The  returning  officer  was  attended  by  a 
gentleman  of  the  bar,  as  counfel,  w^ho,  at 

(1)  Votes,  p.  123,  124. 

U  3  the 
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the  general  eledicn,  had  afted  in  that  ca- 
pacity for  Mr.  Nefbitt,   and,    before  this 
election  began,    had    received   a  retainer 
from  Mr.  Peach,  and,  (as  he  faid  himfelf 
on  his  examination  before  the  Committee) 
expeded  to  be  paid  by  him,  for  his  attend- 
ance on   the  returning  officer,     He  faid, 
that,  when  he  took  the  retaining  fee  from 
Mr.  Peach,  he  toM  him  that  he  accepted 
of  it,  only  on  condition  of  being  at  liberty 
to  decide  upon  the  difputed  votes,  accord- 
ing to   certain  general   principles,  which 
he  h^d=  laid  down,    and  follow^ed,  at  the 
preceding  elediion.      He  faid,    that  both 
at  the  former,  and  the  prefent  elediion,  he 
was  almolj  entirely  guided,  as  to  the  right 
of  the  feveral  voters  who  prefented  them- 
felvcs,  by  the  information  of  one  King, 
a  blackfmith,  looking  upon  him  to  be  the 
perfon  who  heft  knew  the  titles  of  the 
different  eledtors.    That   he   knew,  how- 
ever, that  King  was  much  in  the  interefl 
of  Peach.     He  faid,  that  in  receiving  or 
rejeQing  votes,  the  returning  officer   fol- 
lowed  his   (the   counfel's)  diredlions   im^ 
plicitly,  and  was  merely  his  tcho. 

There 
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'Trhcre  were  warm  difputes  and  alterca- 
tions during  the  firft  day,  between  the 
counfel  for  Mr.  Dewar,  and  the  return- 
ing officer ;  the  former,  having,  as  the 
witnefies  called  on  the  part  of  Mr.  Peach 
fwore,  ufed  very  injurious  expreffions, 
and  menacing  geilures,  to  the  latter.  But 
this  was  afterwards  ftrongly  contradi£ted 
by  the  witnefies  on  the  other  fide. — One  of 
the  fubjeds  of  difpute  was  the  method  of 
takifiig  the  poll.  The  returning  officer, 
and  the  counfel  for  Peach,  infifted  that  it 
fhould  be  by  houfe-row^  beginning  with 
the  voters  whofe  houfes  were  at  the  end  of 
the  town,  and  going  along  one  fide  of  the 
High-fi:reet,  agreeable  to  the  former  prac- 
tice. The  counfel  for  Dewar  was  for  taking 
the  poll  as  the  voters  fhould  happen  to  offer. 
At  the  clofe  of  the  firft  day,  the  numbers 
were,  26  for  Dewar,  and  1 5  for  Peach. 

It  was  proved,  and  the  counfei  for  the 
returning  officer  acknowledged,  that,  oa 
the  evening  of  the  firft  day  of  the  poll, 
he  went  to  a  meeting  of  Peach's  counfel 
and  agents  ;  and  that  he  was  prefent  at  a 
€Oafialtation  they  held,  about  the  conduv^, 

U  4  and 
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,  and  the  event,  of  the  eledtion  ;   and  alfo, 
-that  he  had  called  at  the   lodging   of  the 
counfel  for  Peach  the  next  morning,  be- 
»  fore  he  went  to  the  place  of  polling. 

One  Archer  fwore,  that  he  had,  on  the 
morning  of  the  fecond  day  of  the  poll, 
overheard  a  converfation  at  the  lodging  of 
the  counfel  for  Peach,  between  that  coun- 
fel, the  returning  officer's  counfel.  King, 
and  others  ;  when  it  was  propofed  that, 
as  foon  as  ever  Peach  fhould  be  a-head, 
they  fliould  clofe  the  poll. 

Archer  had  gone  that  very  morning,  and 

told  this  ftory  to  Mr.  Parker,  agent  for 

Dewar,  and  had  carried  him,  to  fhow  hirn 

a  hole  which  went  through  the  cieling  of 

the  room  in  v/hich  the  counfel  for  Peach 

lodged,  and  the  floor  of  the  room  above 

it ;  and  Parker  fwcre  before  the  Commit- 

^,.,tee,  that,  through  this  hole,  it  was  eafy 

for  a  perfon  in  the  room  above,  to  hear 

^  any  thing  that  was  faid  below  w^th   the 

;,;prdinary  loudnefs  of  converfation.  Archer 

pjjjiad  accefs  to  that  room,  the  mafler  of  the 

f^^jjioufe  being  his  uncle.    But  his  evidence 

j,fjjv^  flatly  contradicted  by  every  one,  of 


CRICK  LA  D  E,       299 

thofe,  who,  according  to  that  evidence, 
fwere  prefent  at,  and  took  a  fhare  in,  the 
converfation  in  qucflioiiJA>34   101  htnuo. 

Several  witneffes  were  called  to  impeach 

the  charader,  and  credibility,  of  Archer ; 

and,   among  others,   his  own  uncle ;   and 

»  others  were  called,  by  the  other  fide,   to 

impeach    the    credibility   of    thofe    wit- 

.  nefles. 

e3£rijWhen  the  returning  officer,  with  the 
.bcandidates  and  their  agents,  went,  on  the 
fecond  morning,    into  the  church  where 
brthe  eleSion  was  holden,  a  fort  of  fcuffle 
"happened  at  the  door  of  the  church,  be- 
mtween    Mr.  Herbert    a  member  of   the 
-  'Houfe  of  Commons,   and  Mr.  Benfon   a 
''merchant   in   London,    who   had  acedm- 
panied  Peach,   and  had  been  made  a  con- 
liable  on  this  occafion.     Benfon   puflied 
Herbert  from  the  door,  as  he  endeavoured 
to  enter,   on  which  Herbert  collared  him, 
he  (Benfon)  not  having  any  ftafF  that  could 
'  diftinguifh  him  as  a  conftable.     After  this, 
they,  and  a  number  of  other  people  who 
were'at  the  porch  of  thd  church,  rufhed 
\fi ;  and  the  difpute  between  Herbert  and 

Ben- 
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Benfon  ftill  continuing,  feveral  of  Peach's 
friends,  cried  out  "  a  rioty  a  rtot^^'  and  a 
p-ood  deal  of  confufion  arofe.     On  this, 

o 

the  counfel  for  the  returning  officer  di- 
reded  him  to  clofe  the  poll,  which  he 
did ;  and  they  left  the  church  together,  al- 
though earneftly  entreated  by  Dewar  and 
his  friends  to  remain.  In  their  way  home, 
they  walked  dire6lly  through  the  croud^ 
without  meeting  with  any  moleftation. 

Both  the  returning  officer,  (who  is  a  man 
of  feventy-fix  years  of  age)  and  his  coun- 
fel, fwore,  that  they  thought  they  could  not 
have  continued  at  the  church,  without  the 
mod  imminent  danger  ;  That  threats  of  a 
moft  alarming  nature  had  been  thrown 
out,  for  feveral  days  previous  to  the  elecr 
tion,  againft  both  ;  but,  that  they  had 
only  heard  of  thofe  threats  at  fecond  hand^ 
und,  they  could  not  fay  they  faw  any 
blow,  or  any  ad:  of  violence,  done  by 
any  body,  at  the  time  when  the  poll  was 
fliut. 

Many  perfons  -of  charader,  who  were 
called  on  the  part  of  Dewar,  fwore,  on 
the  contrary,  that  neither  before  nor  dur- 

in'gj 
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ing  the  ekdion,  any  thing  like  a  riot,  or  . 
(lifturbance,  fufficient  to  terrify  any  rea- 
fonable  man,  had  happened  :  nay,  that 
they  believed  no  town  had  ever  been  more 
iQuiet  at  the  time  of  an  eledion  ;  except 
that  there  were  vehement  altercations  a- 
mong  the  counfel.  Thofe  witnefies,  alfo, 
fvvore,  that,  while  the  poll  lafted,  the  re- 
turning officer,  and  his  counfel,  acting 
obvioufly  in  concert  with  the  counfel  and 
agents  for  Peach,  had  fhown  the  moft 
glaring  partiality  tow^ards  that  fide;  ad- 
mitting votes  without  enquiry  for  Mr. 
Peach,  and  rejediing  others  without  exa- 
mination which  were  tendered  for  Mr. 
Dewar. 

When  the.  poll  was  clofed,  and  the  re- 
turning officer  had  retired  with  his  coun- 
fel to  his  inn,  Mr.  Herbert  came  to  him, 
and  entreated  him  to  renew  it,  promifing 
to  give  any  fecurity,  he  fhould  require, 
that  he  would  not  moleft  Benfon,  nor  oc- 
cafion  any  difturbance ;  and  defiring,  if  it 
were  thought  neceffary  for  the  quiet  of 
the  eledion,  that  Benfon  and  he  might 
both  be  committed  till  it  fliould  be  over ; 

But 
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But  the  returning  officer,  and  his  coun- 
fel>  abfolutely  refufed  to  open  the  poll 
again.  His  counfel  declared,  in  giv- 
ing his  evidence,  that,  if  any  dijlurbance 
had  arifen^  in  the  courfe  of  the  poll,  and 
Peach  happened  to  be  a-head,  he  was  de- 
termined that  the  poll  fhould  be  clofed  im- 
mediately, and  Peach  /;7^/j;  returned. 

When  the  returning  officer  had,  in  this 
manner,  refufed  to  renew  the  poll,  all  the 
eledors  in  the  interefl:  of  Mr.  Dewar  went 
and  gave  their  voices,  before  a  conftable, 
for  him.  Mr.  Peach's  frieads  were  ap* 
prized  of  this  poll  before  the  conftable, 
and  were  warned  to  attend,  and  give  their 
votes ;   but  none  of  them  came. 

There  was  no  evidence  produced  fuffi- 
cient  to  bring  home  treating  or  entertain- 
ing  the  ele<Sors,  to  Dewar,  or  his  a- 
gents. 

The  counfel  for  Mr.  Dewar  infifled. 

That,  as  he  had  a  clear  majority  at  the 
clofe  of  the  poll,  the  returning  officer  was 
bound,  by  his  office,  to  return  him  folely, 
and  that  the  Committee  ought  to  determine 
that  he  was  duly  returned  and  ought  to 

7^ 
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fit.      That    the    Houfe   might,   perhaps, 
after  the  return  was  amended,  admit  fuch 
of  the  eleftors  as  had  not  had  an  oppor- 
tunity of  giving  their  fufFrages  to  petitiooiru 
on  that  ground,  and  fo  bring  the  merits*  '^ 
of  the  eledion  in  queflion.     That  there 
was   fuch  a   proceeding    in  the    cafe   of 
Pontefrad,  reported  by  Glanvilk,  where, 
though  the  circumftances  were  not  exaftly 
fimilar  to  thofe  of  the  prefent  cafe,  yet  '* 
the  principle  was  the  fame.     In  that  cafe, 
two  returns  were  made  to  the  fherifF,  by 
different   perfons.      The   poll    had    been 
€lofed,  in  confequence  of  a  riot, '  before 
the  eledion  was  6ver.     The  Houfe  order- 
ed that  the  perfon  returned  by  the  proper 
officer,  fhould  take  his  feat,  although  af- 
terwards, in  confequence  of  a  petition  from 
the  electors   v/ho   had  been    deprived   of 
an  opportunity  of  giving  their  votes,  the 
election  was  avoided.     That  indeed  it  is 
faid,  in  that  cafe,   that,   where  the  return 
is  irreconcileably  repugnant,  neither  of  the 
parties  are  to  be  admitted  into  the  Houfe. 
Bot^tChur'^this  is  explained  by  what  foli^^ 
.l(ms;y'for   the  words    of  Glanville  are,^- 
-  *'That 
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''**'That  neither  of  the  parties  are  to  be  ad- 
"i*^  mitted  into  the  Houfe,  till  the  return  be 
""^^  amended^'*'*  which  was  what  was  prayed 
to  be  done  by  Dewar's  petition.     That, 
in  the  prefent  cafe,  there  w^as  no  petition, 
v\0   complaint,  from    the  eledtors ;     and, 
whatever  they  might  have  a   right  to  do, 
Mr.  Peach  was  eftopped  from  complaining, 
that  the  poll  was  improperly  clofed,  firure 
the  clofmg   it   was  virtually,  and  in   fuD- 
ilance,   his  own  ad:.     That  both  the  re- 
turning officer,   and  his  counfel,  aded  in 
concert  with  Peach's  counfel  ;   that  their 
ads  were,     in  fad,   his,   and  they  were 
mere  agents  for  Peach.    That  it  was  clear, 
from  irrefiftible  evidence,  that  there  was 
no  danger,  nor  appearance  of  danger,   to 
juftify  their  abrupt  departure    from    the 
place  of  the  poll,  or  their  refufal  to  renew 
it.     That,  if  they  were  afraid,    they  had 
taken    a    very    extraordinary   manner    of 
pacifying  Mr.  Dewar's  partizans,  for  they 
..,^.bad   done  the   very   thing  vrhich,    of  all 
others,     was    moll   likely    to    exafperate 
i./fhem.     That    fear  could   not  poffibly  be 
their  motive  for   not  renewing  the   poll, 

after 
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after  the  difturbance  occafioned  by  the  dif- 
pute  between  Herbert  and  Benfon  was  ad- 
jufted,   fo  as  not  to  leave  any  chance  of 
tits    being  revived.      That    if  the  Com- 
mittee   fhould    credit    the    teftimony  of 
Archer,  they  muft  believe  that  there  was 
Si  premeditated  defign  to  break  off  the  poU 
whenever  the  numbers  fhould  happen  to 
be  in  favour  of  Peach.     That  the  return- 
ing   officer's  counfel  had  acknowledged, 
that  if  any  difturbance  Jhoiild  arije^   Peach 
being  a-head,   hfc  w^as  determined  that  the 
poll  fhould  flop,   and  Peach  be  returned. 
That  this  certainly  afforded  a  ftrong  pre- 
fumption  that  Peach's  friends,  when  they 
began  to  find  that  it  was  in  vain   to  wait 
for   even  a  momentary  majority  againfl 
Dewar,   had  themfelves,  by  concert,   be- 
gun the  fcufHe  at  the  door  of  the  church, 
in  order  to  have  the  pretext  of  a  riot,  as 
an    excuie   for   flopping     the    poll,    and 
making  a  double  return.     That  the  charge 
']>;  of  treating  and  corruption  had  not  been 
^vif  fupported  by  the  fmallefl  evidence.  ^  That 
!)6  it  would   be    very  extraordinary   if  Mr, 
Jkjpeach,   without    having  proved  a  fingle 
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allegation  of  his  petition,  fhould  obtain 
the  only  end  he  could  propofe  by  it.  That 
furely  the  Committee  would  never  fuffer 
him,  contrary  to  a  known  maxim  of  laWj 
to  take  advantage  of  his  own  wrong. 
Nor  after  he  had  ftiut  up  the  poll,  becaufe 
he  found  that,  on  that  occafion,  the  ma- 
jor part  of  the  electors  v/ere  againft  him, 
would  they,  by  declaring  the  eled::on  to 
be  void,  enable  him  to  gain  the  time  and 
opportunity  he  wanted,  of  ftrengthening 
his  party,  and  undermining  the  interefc 
of  Mr.  Dewar. 

They  likewife  urged,  that  the  grofa 
partiality  and  mifcondud:  of  the  returning 
officer,  and  his  counfel,  ought  to  be  laid 
before  the  Houfe  ;  there  never  having 
been  an  occafion  of  the  fort  which  called 
more  loudly  for  cenfure  and  punifiiment. 
That  if  fuch  an  example  were  to  pafs  un- 
noticed, others,  at  future  eledions,  would 
be  tempted  to  imitate  their  cohdu(3:,  truft- 
ing  to  meet  with  the  fame  impunity.  That, 
in  a  cafe  very  like  the  prefent,  whfeh  hap- 
pened in  this  very  borougb,'in*i689,  (i),    ' 

(i)  Journ.  vol.  x.  p,.  72,  73.  ViM  infra. 

the 
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the  returning  officer,  though  much  lefs 
culpable  than  the  prefent,  was  ordered 
into  cuftody. 

On  the  part  of  Mr.  Peach,  It  waa 
faid. 

That  the  riot  had  been  fuiSciently 
proved ;  but  that,  if  it  had  not,  the  al- 
legation in  the  petition  was  only  matter 
of  form,  and  to  be  confidered  as  re- 
fembling  "  the  injligation  of  the  devily^^  laid 
in  an  indiftment,  which  is  never  meant  to 
be  proved.  That  no  credit  could  be  given 
to  Archer.  That  his  teftimony  did  not 
correfpond  with  the  event.  That  an  in- 
tention of  flopping  the  poll  when  Peach 
fliQuld  be  a-head,  could  never  prove  that 
it  was  ftopt,  from  a  preconcerted  defign, 
at  a  time  when  Dewar  was  a-head.  That 
whether  the  returning  officer  was  in* 
flucnced  by  that  fort  of  fear  which  the 
Jaw  fuppofes  to  fall  in  conjiantem  virum,  or 
not,  ftill  as  the  poll,  in  fad,  was  fhut  be- 
fore all  the  electors  had  an  opportunity 
of  giving  their  votes,  the  eledion  muft  bd 
confidered  as  roid. 

V9L.I.  X  '   They 
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Thty  fuggejled  ihdX  a  petition  of  many 
of  the  ele(!iiors  had  been  prepared,  and 
v/as  ready  to  have  been  prefented,  but 
that  it  v/as  not,  bccaufe  thofe  who  had 
fubfcribed  it  Vv^ere  neceffary  as  witneffes, 
and  therefore  could  not  be  parties  too. 

They  defended  the  condud  of  the  re- 
turning officer,   and  his   counfel.    •  They 
faid  that  the  counfel  had  advifed  the  other 
to  follow  the  ancient  ufage  of  the  place  in 
taking  the  poll  by   houfe-row,    contrary 
to  the  wifhes  of  Dewar,  and  his  friends. 
That  he  likewife   had  advifed  him   to  re- 
jcvil  all  the  votes  under  a  certain  defcrip- 
tion,  becaufe,   in  his   opinion,   they  were 
bad.    That,  whenever  the  right  of  eledion 
at  Cricklade  came  to  be  agitated,   the  rule 
he-  laid  down   would .  probably .  be ,  eftab- 
lifhed.    Tliat  it  was  not  his  fault  that  mod 
of  the  votes  under  that  defcription  were 
tendered  for   Dewar.     Yet  this   was,  in 
truth,  the  whole  of  what  had  been  called 
grofs  partiality.     That  the  taking  a   re^ 
tainer  from  Peach,  with  the  previous  conr 
dition  of  deciding  according  to  his  own 

judjj. 
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judgment,  and  even  the  aflbciating  with 
Peach's  friends,  was,  at  moft,  an  imprudent 
part,  but  was  neither  criminal,  nor  fuch 
as  merited  either  the  animadverfion  of  the 
Committee,  or  the  cenfure  of  the  Houfe. 

In  the  courfe  of  the  evidence,  Mr. 
Dewar's  counfel  offered  to  produce  the 
poll  taken  by  the  conftable,  in  order  to 
fhow  that  a  large  majority  of  all  the  elec- 
tors of  Cricklade  would  have  voted  for 
him.  If  that  could  be  (hown,  they  faid, 
he  rauft  be  declared  duly  elected. 

This  evidence  was  objedted  to. 

It  was  faid  to  be  inadmiffible,  that 
poll  not  having  been  taken  before  a  legal 
returning  officer;  that  it  was  not  men- 
tioned in  Dewar's  petition,  and,  befides, 
that  it  could  not  afcertain  the  proportion 
of  elevftors  in  Dewar's  intereft,  fince  none 
of  Peach's  friends  had  polled ;  and  that 
they  were  not  obliged  to  attend  or  vote  oa 
that  occafion,-  as  they  had  not  been,  and 
could  not  have  been,  fummoned  accord- 
ing to  law. 

To  this  it  was  anfwered, 

X   2  That 
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;  That  the  conftable'^  poll,  on  this  oc- 
c^fion,  Was  the  befl  evidenca  that  could 
be  given  of  the,  fa^t:  much  better  than 
the  viva  voce   teftiraony  of  the  perfons 
who  had   polled  could   now  be ;    feeing 
that,  fince  that  ^time,  they  had  been  ex- 
pofed  to  influence,  and  might  have  been 
praftifed  upon  by  the  other  candidate. 
-Th^t  the  conftable^s  poll  would  be  a  dired: 
-anfwer  to  that  part  of  Peach's  petition, 
where  he  alledges,  that  the  majority  of 
voices  would  have  been  in  his  favour  if 
the  eleflion   had   not    been  interrupted. 
That  it  was  of  no  confequence  that  none 
of  Peach's  friends  attended,  for  it  could 
be  (hown  that  out  of  the  number  of  voters 
which  he  himfelf   ftated  to    be    in  the 
borough,  by  far  the  greater  part  were  for 
5  Mr,  Dcwar.   That  there  were  cafes  which 
proved  that  where  a  returning  officer  re- 
fufes  to  complete  the  poll,  the  electors  may 
go  and  vote  before  a  conftable,  or  even  a 
private  perfon,  and  that  their  poll  will  be 
allowed  by  the  Houfe,  and  ,;he  mmu  of 
the  elci^ion  decided  upon  it« 

^■■V  .q  .^tl^  ^\.■.'A*    .?-.-•     .f- .V    f..j    ..  7r;r.'     '      That 
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That  in  this  veiT'  Ifdt-ough,  i  April, 
1689,  in  a  cafe  circumftanced  like  the 
prefent,  the  returning  officer,  under  a  pre- 
tence of  danger,  clofed  the  poll  before 
all  the  eledtors  had  voted.  The  numbers 
then  flood  thus  ;  2 1  for  Webb,  one  of  the 
candidates,  and  only  5  for  Freke,  the  other 
.candidate.  The  returning  officer  refufei 
Ito  renew  the  poll,  cm  which  it  was  cbtt- 
tinued  by  the   conftabie,  and  when   the 

^wo  lifts  were  added  together,  the  num- 
bers w^ere,  for  Freke  59,  and  fcJr  Webb 
only  25.     The  Houfe  allowed   the  con- 

^llable's   poll,    and  declared    Freke    duly 

^elected  (1). 

^   That  a  ftronger  cafe  ftill  was  that  of  li- 

^verpool,  5  March,  17J-S  ^^  ^^^^  occa- 
iion,  witneffes  being  examined  as  to  the 
mayor's  withdrawing  himfelf  from  the 
place  of  polling,  before  he  had  taken  the 

\  fuffrages  of  feveral  perfons  who  ten- 
dered their  votes  for  the  petitioner ;  and 
one  Henry  Orme  being  called,   and  cx- 

^  amined,  and  producing  a  lift  taken  by  him 

Ifcxilf  0  Journ.  toI.  tl  p.  72,  73.     Videfupray  p.  306. 
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pf*  divers  perfons,  who  gave  their  votes 
for  the  petitioner,  after  the  mayor  had 
left  the  place  of  polling ;  and  the  fitting 
member's  counfei  obje<3:ing  againft  the 
admitting  fuch  evidence  ;  the  point  was 
argued,  and  the  counfei  being  directed  to 
withdraw;  the  Houfe  refolved,  '*  That 
*^  the  paper  produced  by  Henry  Orme, 
*'  containing  a  \i(\  taken  by  him  of  per- 
**  fons  who  voted  for  the  petitioner,  after^ 
**  the  mayor  had  left  the  place  of  polling, 
*'  be  admitted  as  evidence  of  fuch  perfons 
*'  voting  (i)." 

That,  in  the  former  of  thefe  two  cafes, 
it  might  be  faid  that  the  electors  on  both 
fides  waved  any  objeclion  they  might  have 
made  to  the  illegality  of  the  perlbn  who 
took  the  poll,  perfons  having,  in  that  cafe, 
voted  on  both  fides  before  the  conftable. 
But  that  this  obfervation  would  not  apply 
to  the  fecond,  where  none  voted  but  on 
one  fide  ;  yet  the  Houle  admitted  the  poll 
then  taken,  though  by  a  private  jierfon, 
to  be  given  in  evidence. 

(i)  Journ.  vol.xxi.  p.  476.  qo\.  2^» 

In 
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In  their  reply,  on  this  point,  the  coun- 
fel  for  Mr.  Peach  took  notice  of  the  di- 
ftindlion  between  the  cafe  of  1689,  and 
the  prefent ;  and  they  obferved  that  it  was 
more  neceflary  now  that  the  legal  return- 
ing officer  fliould  take  the  poll,  than  it  was 
when  ^either  of  the  two  former  cafes  hap- 
pened, fince  now,  by  the  flatute  of  George 
the  Second  (i),  every  voter  is  liable  to  have 
the  bribery  oath  tendered  to  him,  **  which 
*'  he  is  to  take  before  the  returning  officer, 
"or  others,  legally  deputed  by  him." 
That  this  oath  the  conftable  could  not  ad- 
minifter,  and  therefore  could  not  be  at  all 
confidered  as  capable  of  taking  a  legal 
polL 

The  Committee,  after  long  deliber- 
ation, refolved, 

That  the  conflable's^poll  fhould  not  be 
given  ill  evidence. 

(1)  2  George  II.  cap.  24.  That  a£l  took  efFe£l  on 
the  24th  of  June,  1729.  The  wric  in  the  Liverpool 
Cafe,  which  was  on  a  vacancy,  was  ordered  on  the 
14th  of  May  of  that  year.  Journ.  vol.  xxi.  p.  76.  col. 
2.  So  that  the  election  probably  happened  before  the 
a6t  was  to  take  place ;  and,  therefore,  the  diftin6lion 
taken  by  the  counfel  for  Mr.  Peach  applies  to  both  the 
fsSts  cited  on  the  other  fide. 

X  4  ThejT 
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They  likewife  refolved, 

That  parole  evidence  fliould  not  be  ad- 
mitted to  prove  what  perfons  polled  before 
the  conftable.        ITT^/ 

On  Tuefday,  the  2  ift  of  February,  the 
Committee,  by  their  Chairman,  informed 
the  Houfe,  that  they  had  determined. 

That  neither  Mr.  Peach  nor  Mr.  Dcwar 
were  duly  returned;  and  that  the  laft 
election  for  th^  borough  of  Cricklade  was 
^  void  eledion.  ' 

And  they  did  not  make  any  fpecial  re- 
port, 

y^  The  counfel  for  Mr.  Peach  began  in 
this  cafe,  according  to  the  (landing  order 
of  March  172I- ;  **  he  being  firft  named  in 
the' return  fi)."  This  circumftance  de- 
pended on  the  returning  officer ;  but,  from 
the  nature  of  the  cafe,  Mr.  Dewar  was 
piore  properly  \ki^  plaintiff  \  and,  for  that 
yeafon,  I  have  given  the  firft  place  to  the 
arguments  of  his  counfel. 

(i)  Vide  caff  of  Mjlborne  Port,  [ufra^  p.  joo. 

vm. 
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COUNTY    OF    RADNOR. 


The  Committee  was    chofen  on  Friday,   the  17th 
of  February,  and  confifted  of  the  following  Gentlemen, 


John  Elwes,  Efq.  Chairman, 
Francis  Page,  Efq, 
Charles  Garth,  Efq. 
Sir  George  Robinfon,  Bart.     - 
Abel  Smith,    Efq. 
Hon.  Thomas  Francis  Wenman 
Thomas  Halfey,   Efq. 
Sir  Henry  Houghton,  Bart. 
Anthony  James  Keck,  Efq. 
William  Chaytor,  Efq. 
Lord  George  Gordon  - 

Ambrofe  Goddard,  Efcj».  .^    - 
Filmer  Honywood,   Efq.        - 
Nominees. 
Of  the  Petitioners^ 
Bamber  Gafcoyne,  Efq. 

Of  the  Sitting  Member^ 
William  Adam,  Efq. 


N 


Berkfhire 


«  f 


Oxford  Univ, 

Devizes 

Northampton 

Aldb.  Yorkfh. 

Weflbury 

Hertford  (hire 

Prefton 
\Newton,  Lan. 
'Penryn 

Luggerfhall 

Wiltfaire    ^^ 

Steyning 


Truro 
-^  Gatton 


Petitioners. 

Edward  Lewis,   pfq. 

Several  BurgefTes  of  the  Borough  of  New  Radnor, 
and  its  contributory  Boroughs. 

Sitting  Member, 

John    Lewis,  Efq. 

Counsel 

For  the  Petitioners. 

» 

Mr.  Mansfield,  Mr.  Hardinge, 

For  the  Sitting  Member, 

Mr.  Bearcroft,  Mr.  Lee, 
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THE 

>  > 

CASE 

Of  the  BOROUGH  of 

NEW      RADNOR, 

And  its  CONTRIBUTORY  BOUOUGHS. 

ON  Saturday,  the  1 8th  of  February, 
the  Committee  being  met,  the  two 
petitions  were  read.  Both  contained  a  ge- 
neral allegation  that  Edward  Lewis,  Efq. 
the  petitioner,  had  a  great  majority  of 
legal  votes,  and  was  duly  ele(3:ed(i). 

Thea  the  laft  determination  of  the 
Houfe  of  the  right  of  election  was  read ; 
and  after  that,  the  Handing  order  of  i6 
Jan.   i73i  (2)- 

The  laft  determination  is  as  follows : 
12  November,  1690,     Refolved,  "  That 
-f*  the    right    of    eleftion    of    burgefles 

(i)  Votes,  6  Deep.  21,  22.  8'Dec.  p.  56. 
(2)  Supra,  li.gg. 


G  jSl-S    E  "   VlIL 

**  to  \  fefve  in   Pailkment    for   the    bo- 
**  rough    of   New    Radnor,    is     in  thfe*; 
**  kirgejfes  of  Radnor,  Ryader,  Knighton/ 
*<  Knucklas,  and  Kevenlice  only  (i)."  ^^^ 
'  The  only  queftion,  in  this  cafe,  was  upS- 
on  the  fenfe  of  the  laft  determination;^*'^^^ 

The  counfel  for  the  petitioners  infifted ; 
That  by  the  word  "  biirgejfcsy^  \%  meant, 
allburgefles,  whether  refident  or  rion-re- 
fident  \  and  that,  by  the  ftanding  ord^r  oi 
^735»  the  counfel  for  the  fitting  member 
'^ere  not  at  liberty  to  go  into  ^ny  prooi  b| 
the  contrary.     --^ 

The  counfel  on  the  other  fide '?oi^teA<S 
ed ;  That,  by  the  ftanding  order,  the  Houfe 
could  never  intend  to  prohibit  the  expla-*- 
nation  of  ambiguous  or  equivocal  words 
in  lafl:  determinations  ;  and  faid,  that  they 
C)iily  propofed  to  explain  the  word  *'  bur-' 
^*  Z^Jf^^"'}^  ^'^^  determinations,  and  to  (how 
that  the  Houfe  muft  have  underftood  by 
It,  in  this  inftance,  not  "  burgefes  at 
^^^'iargCy^'^  but  **  burgeffes  inhabita7iti^\ 
"^ The  Committee  weie  of  opinion,  that 
they  were  not  precluded  from  fuch  ex- 

(0  Journ.  vol.  x.p.  469,  col,  i,  2- 

planation, 
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pjj^gation^  by  theftanding  order  of  1735; 
and,  fis  the  averment  lay  on  the  fitting 
member^  it  was  agreed  at  the  bar,  and  con  J* 
fentcd  to  by  the  Committee,  that  he  fhould 
be  confidered  as  a^or  in  thq  ^ufe^^and 
that  his  ijgyaffl:ihoi5ld  begin.    "  --  -dj  no 

*  ^Counsel  for  the  fitting  member.  ,^ 
[B^  the  ftatutdS  af  27  Hen.  VIII.  cap.  28^* 
5  1^9,^  the  counties  and  boroughs  of  Wale$ 
^^er^  firfl:  authorized  to  fend  membei:s  tq 
Parliament.  The  3d  fedion  of  the  fta*- 
tute  of  the  35th  of  the  fame  Kiiig,  cap.  i  u 
i^  in  thefe  words  : 

^-  'VForafmuch  as  the  inhabitants  of  all 
**  cities  and  boroughs  in  the  twelve  fhires 
**  within  Wales,  and  in  the  county  of 
*'  Monmouth,  not  finding  burgefies  for 
*\^^  Parliament  themfelves,  muft  beai;' 
^*  and  p^y  the  burgefies. wages  within  the 
"  fhire-^towns  of  and  in  every  the  fald 
^V  twelve  ihires  in  Wales,  and  in  the  fai4 
*^  county  of  Monmouth^  (Be  it  enaded,) 
,"  That  the  burgejjes  of  all  and  every  of  the 
/*  Jai4  cities,  boroughs  and  towns^  wbicl^ 
**  be  and  (hall  be  contributory  to  the  pay- 
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*^  ment  of  the  burgefles  wages  of  the  faid 
''  fhire-towns,  fhall  be  lawfully  adma-^ 
**  nifhed,  by  proclamation  or  otherwife, 
**  by  the  mayors,  bailiffs  or  other  head  - 
*;*  officers  of  the  faid  towns,  or  by  one  of 
'*  them,  to  come  and  to  give  their  eleBions, 
**  for  the  eleding  of  the  faid  bufgeffes,  at 
*'  fuch  time  and  place  lawful  and  reafon- 
'*  able,  as  (hall  be  afligned  for  the  fame 
*'  intent  by  the  mayors,  (&c,)  In  which 
**  eleBions,  the  burgeffes  lliall  have  like 
*'  voice  and  authority  to  eleft,  name,  and 
*'  choofe  the  burgeffes  of  every  the  faid 
**  (hire-towns,  like  and  in  fuch  manner 
**  as  the  burgeffes  of  the  faid  fhire-towns 
*'  have  or  ufe." 

It  is  evidently  the  objed  of  this  claufe 
of  the  ftatutc  to  communicate  a  right  of 
voting  for  the  member  of  parliament,  to 
the  inhabitants  of  the  boroughs  which 
were  contributory  to  the  payment  of  hi^ 
wages ;  therefore,  when  it  is  enaded*,^ 
that  the  burgeffes  of  all  the  boroughs 
which  fhall  be  contributory  to  fuch  pay- 
ment fhall  gi'ue  their  ele&ions,  the  mean- 
ing undoubtedly  is,  that  the  burgpjffes  inhd-^ 

bitants^ 
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bltants^  and  they  only,  fhould  have  a  right 
to  vote.  The  right  of  eledion,  there- 
fore, being  confined  by  an  a^  ofFarlia-- 
ment  to  the  burgefles  inhabitants,  if  the 
refolution  of  the  lioufe  had  in  dire£l  terms 
contradicted  this  ad,  it  would  have  been 
illegal^  till  the  ftatute  of  the  2nd  of 
George  the  Second,  vs^hich  made  every  lafl: 
determination  final.  Now,  though  there 
are,  perhaps,  too  many  inftances  of  lafl: 
determinations  which, ;  when  made,  were 
clearly  againft  law,  yet,  if  the  determi- 
nation concerning  New  Radnor  is  capable 
of  a  conftruftion  agreeable  to  law,  that 
conftrudion  ought  to  be  adopted,  rather 
than  one  in  dired  oppofition  to  the  words 
of  a  ftatute. 

In  the  cafe  of  the  borough  of  Denbigh 
and  its  contributory  boroughs,  in  174^, 
the  petitioners  contended,  "  That  the  right 
of  voting  was  in  the  burgeffes  at  large :" 
they  produced  feveral  returns  in  the  reigns 
of  Edward  the  Sixth,  Elizabeth,  Charles  the 
Firft,  Charles  the  Second,  James  the  Second, 
William  and  Mary,  George  the  Firft,  and 
George^^^l^^J^eSQjd^  ,^(i  .^^^^ 

neffes. 
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nefles,  to  prove,  that  feveral  eleftors  named 
in  thofe  retarns  were  not  refident  burgeffes 
of  the  boroughs,  and  to  prove  likewife,  that 
the  ufage  had  been  for  non-rejident  burgeffes 
to  tote.  On  the  part  of  the  fitting  mem- 
bers, the  29th  fedtion  of  the  27th  of  Hen- 
ry the  Eighth,  cap.  28.  and  the  third 
and  fourth  fedions  of  the  35th  of  Henry 
the  Eighth,  cap.  ii.  were  read:  They 
called  no  witneffes.  A  motion  was  fir  ft 
made,  and  the  queftion  propofed,  **  That 
**  the  right  of  eleftion  is  in  the  burgeffes 
**  dt  iarge\  of,'*  &t.  To  this  an  amend- 
ment was  propofed,  by  leaving  out  the 
words  **  tttiarge^^  and  inferting  the  word 
«*  inhabitant i"*  ift  their  ftead,  aftd  the  qucf^ 
tion  T)eing  put,  "  That  the  words  "  at 
*^  iaf^j^  Hand  part  of  the  queftion,*'  the 
Houfe  divided  ;  and  it  pafled  in  the  nega- 
tive. The  queftion  being  then  put,  "  That 
«*  the  word  *  inhabitants*  be  infcrted  in- 
**  ftead  thereof,"  the  Houfe  again  divided  ; 
and  it  paflfed  in  the  affirmative.  Then 
the  main  queftion  being  put,  tbe  Houfe 
refolved,.  7  Feb.  \7\i% 

««  That 
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*^  That  the  right  of  eleaionof  a  burgefs 
*^  to  ferve  in  Parliament  for  the  borough 
*'  of  Denbigh,  in  the  county  of  Denbigh, 
*'  is  in  the  kirgcjfes^  inhabitants  of  the  bo- 
*'  roughs  of  Denbigh,  Ruthyn,^  and  Hplt, 
"  refpedively  (1).'' 

This  cafe  is  exadly  in  point;  the  Houfe, 
upon  the  ground  of  the  ftatutes,  deter- 
mined that  ouXj  rejident  burgefles  have  a 
right  to  vote. 

In  the  cafe  of  Cardigan,  indeed,  the 
Houfe,  in  1730,  thought  proper,  in  the 
very  face  of  the  adt  of  Henry  the  Eighth, 
to  extend  the  right  of  voting  to  out-bur - 
geffes,  but  even  there  they  deemed  it  ne- 
ceiTary  to  add  the  words  '\at  large ^ 

7  May,  1730.  Refolv.^d,  "  That  the 
**  right  of  elec^tioii  of  a  burgefs^  to  ferve  in 
**  Parliament  for, the  towji  of  Cardigan,  in 
♦^.  the  county  of  Cardigan,  ; is  jn  ihe  bur- 
*'  S^llf^^^^^  /^r^i^  of  ,ti>G  boroughs  of  Cardl-if 
*'  gan,  Aberjftwithj^Iuampeter,  and  Atpar 
"only  (2)." 

(i)  Journ.  vol.  xxiv.  p.  550.   col.  2. 
(2)  Jonrn.  voL  xxi.  p,  574,  ^ol,  i.** 

^■  Vol,.  I.  y  This 
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This  expreffion,  or  fome  other  of  the 
fame  import,  is  familiar  to  the  H6ufe,. 
when  they  determine  that  the  right  of 
eledion  extends  to  out-burgeffes.  Is  it 
not  therefore  reafonable  to  conclude,  that 
fome  fach  'expreffion  would  have  been 
made  ufe  of  in  the  inflance  before  the 
Committee,  if  the  Houfe  had  meant  that 
the  right  was  fo  in  the  boroughs  in 
queftion  ? 

In  1690,  when  the  lafi:  determination 
w^as  made,  the  queftion  was  not,  Whether 
the  out-burgeffes  had  a  right  to  vote;  but, 
Whether  the    burgeffes    of  Paines-fcafile 
and  Prefteignehad  a  concurrent  right  with 
thofe  of  the  other  boroughs.  The  numbers 
on  the  poll,  on  that  occafion,  were  fo  few, 
that  it  cannot  be  fuppofed  that  any  out- 
burgeffes  voted.     There  were   only    173 
voted  for  Mr.  Harley,  and    172  for  Sir 
Rowland  Gwyn,  befides  45  burgeffes  of 
jPrefteigne,  and  34  of  Paines-caflle,  wha 
voted  for  Gwyn.     The  attention  of  the 
Houfe  not  being  called  to  the  fubjeifl  of 
the  prefent  controverfy,  nothing  was  faid 
congerning  refidency  or  non-rcfidency,  and 

that 
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that  point  remained  unaffeded  by  the  de- 
termination (A). 

By  the  charter  of  New  Radnor,  none 
can  be  bdrgeffes  in  that  place  but  inhabit- 
ants ;  therefore  none  but  inhabitants  eari 
vote.  It  would  be.'ftrange  if  the  fliire- 
town  were  to  be  more  limited  in  this 
refped  than  the  other  fmall  contributory 
boroughs. 

c3^  They  offered  to  give  this  charter  in 
evidence  ;  but,  as  it  bears  date  fo  late  as  the 
1 2th  of  the  late  King,  the  reading  it  was 
objefted  to,  for  it  was  faid  that  it  could 
not  affe£l  the  fenfe  of  a  determination 
made  fo  long  before  ;  and  the  Committee 
refolved  that  it  fhoiild  not  be  read. 

Evidence  was  likewife  offered  to  fhow, 
that,  of  late  years,  great  numbers  of  out- 
burgeffes  had  been  made  in  the  fmall  con- 
tributory boroughs,  fufficient  to  drown 
entirely  the  votes  of  the  eledors  for  the 
fhire-town.  This  was  objeded  to  ;  it  was 
faid,  that  although  it  might  prove  the 
d/m/e  of  the  right  contended  for  by  the 
petitioner,  and  might  perhaps,  on  that  ac- 
count, be  proper  to  be  laid  before  the  Par- 
Y  2  liament. 
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liament,  if  a  remedy  to  that  abufe  fhouW 
be  applied  for,  yet  it  was  entirely  irnpropeir* 
for  the  confideratiorn  of  a  court  appointed 
iblely   to  try  the   exijience  of  the   right. 
The  Committee  rejeded  the  evidence. 

Counsel  for  the  petitioner. 

Tfie  refolutionof  1690  is  fo  clear  as  not 

r  Xo  require  explanation ;  which,  though  ne- 

j.ceflary  where  the  words  are  very  ambiguous, 

is  always  a  dangerous  thing,  and  has  too 

often  furnifhed  a  pretext  for  overturning 

laft  determinations.  '* Biirgeffes^'^  is  ageneral 

word,  and  as  applicable  to  an  out-burgefs 

as  to  one  who  is  refident  in  the  borough. 

That  when  the  word  *'  burgejjes^  is  uied, 

unqualified  by  any  reftraining   epithet,    it 

means  *'  burgefles  at  large,"  is  clear  from 

the  cafe  of  Aldborough  in  Suffolk.    On  the 

23d  of  December,  1709,  the  Houfe  had 

determined, 

''^'    **  That   the   right    of   eleftirij^ '  bur- 

"  gefles,  to  ferve  in  Parliament'  lor  ihe 

"  borough  of  Aldborough,  in  the'c'oifnty 

"  of  Suffolk,  is  in"  the  bailiffs,  burgeffes, 

"and  freemen,  if6t?  receivitig  alrn^XiV' 

(i)  Journ.  vol*  xvi^p.  257,  col.  i. 

I  ^  On 
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0.0.  the  r6th  of  June,  17151  a  report  was 
made  from  the  Committee  of  privileges  and 
eledions  on  a  petition  from  that  borough, 
by  which  it  appears  that  an  attempt  had 
been  made,  notwithftanding  the  determi- 
nation of  1709,  to  limit  the  right  to  the 
burgefies  refident.  This  attempt  had  fuc^ 
ceeded  with  the  Committee,  but  they  were 
fenfible  that  the  words  ufed  in  \  709  would 
not  admit  of  fuch  a  limited  fenfe  ;  they  did 
not  therefore  endeavour  to  make  an  ex- 
planatory refolution,  but  they  firft  re- 
folvedj 

*'  That  it  is  the  opinion  of  this  Com- 
^^  mittee,  that  the  right  of  eledioh  "of 
**  members  to  ferve  in  Parliament  for  the 
**  borough  of  Aldborough,  in  the  cbunty 
**  of  Suffolk,  is  7iot  in  the  bailiifs,  bur- 
"  geffes,  and  freemen,  of  thefaid  bormigh, 
"  not  receiving  alms."  }lv 

And  then,  having  removed  the  former 
djeteripination  out  of  their  way,  they  pro- 
ce^Qded  to  another  refolution,  viz. 
>  «*  Refolved,  That  it  is  the  opinion  of 
«*  this  Committee,  that  the  right  of  ejec- 
tf*  jtion  of  members  to  ferve  in  Parliament 

73  *'  for 
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**  for  the  borough  of  Aldborough,  In  the 
"  county  of  Suffolk,  is  in  the  bailiffs  and 
*'  burgeffes  rejident  within  the  faid  bo- 
*'  rough,  and  not  receiving  alms  (1)." 

Does  not  this  proceeding  of  the  Com- 
mittee demonflrate  that,  in  their  opinion, 
the  word  '*  burgejjhy'  without  any  qualify- 
ing epiihet,  could  not  fignify,  in  a  limited 
fenfe,  only  burgeffes  refident? — The  Houfe 
did  not  agree  to  either  of  the  refolutions  of 
the  Committee  (2)rfo  that  the  determina- 
tion of  1709  continues  to  be  the  lafl  deter- 
mination of  the  Houfe,  of  the  right  of 
eledtion  in  Aldborough. 

In  the  cafe  of  Wells,    18  April,  1729, 
the  Houfe  refolved, 

^^  That  the  right  of  eledion  of  citizens, 
*'  to  ferve  in  Parliament  for  the  city 
^'  of  Wells,  in  the  county  of  Somer- 
"  fet,  is  in  the  mayor,  maflers,  burgeffes, 
*'  and  freemen,  of  the  faid  city,  wJio  arq 
*'  admitted  to  their  freedom  In  any  pf  the 
^'  feven  companies  within  the  faid  city,* 

(i)  Journ.vol.  xviii.  p.  176.  col.  i 
(2)  Journ.  vol.  xviii.  ^.\']6',tbl.  2. 

"  being 
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**  being  thereunto  entitled  by  birth,  fervi- 
'*  tilde,  or  marriage  (f)" 

And  in  confequence  of  that  refohition, 
1 1  March,  17375  coiinfel  were  reftrained 
from  giving  evidence,  ''that  it  is  aneceffary 
qualification  of  a  burgefs  of  the  city  of 
Wells,  that  fuch  perfon,  previous  to  his 
being  made  a  burgefs,  was  a  freeman  of 
the  faid  city  ;  admitted  to  his  freedom  ia 
one  of  the  {even  companies  Vv^ithin  the 
faid  city  j  entitled  to  fuch  freedom  by 
birth,    fervitude,  or  marriage"  (2), 

The  laft  determination  of  the  right  of 
eIe£lion  in  Chippenham  is  as  follovvs  : 

9  April,  1624.  Refolved,  ''  That  the 
*'  new  charter  alters  not  the  cuftom;  and 
*'  that  the  burgeffes  and  freemen,  more 
*'  than  twelve,  have  voice  in  the  eiec- 
''  tion  (3)." 

28  January,  174!-.  The  counfel  for 
the  petitioners  infilled,  that  the  words 
'*  hirgej/es  and  freemen  ^^'^  in  the  above  de- 
termination, mean  oxAj^fuch  biirgejjfes  and. 

(i)  Journ.  vol.  xxi.  p.  329.  col.  2. 

(2)  Journ.  vol.  xxii.  p.  409.  col.  2. 

(3)  Journ.  vol  i.  p.  759.  col.  i.  See  alfo  Glan- 
.Yille,  p.  47, 

Y  4  /'^^'- 


freemeii  as  are  inhabitants,  houfe holders  oftlie 
'  ^ancient  houf^Sy  called  free  or  burgage  houfes-, 
^nvithin  the/aid  borough  (i).  A  motion  was 
inade,  and  the  queftion  being  put^^*  That 
"  ill  the  laft  deternrxination  of  this  Houfe, 
**  of  the  right  of  eleftion  of  mernbers  to 
V  ferve  in  Parliament  for  the  borough  6f 
**  Chippenham,  in  the  county  of  Wilts, 
*'  made  the  9th  day  of  April,  1 624,  (which 
*'  is,  &c.)  the  words  '■'burgej/es  andjreemen" 
"  mentioned  in  the  faid  refolution,  mean 
**  only  fuch  burgeffes  and  freemen  as  are 
*^  inhabit  ant  s^  houfe  holders  of  the  ancient 
*'  houfes^  called  free  or  burgage  houfes^  with- 
**  in  the  faid  borough  ;  It  pafled  in  the  ne- 
<«  gative  (B)." 

In  the  cafe  of  Seaford,  10  February, 
i67y,  the  queftion  being,  Whether  the 
right  of  eledion  was  in  the  bailiffs,  free- 
men, and  jurors,  only,  or  in  the  populacy  ; 
the  Committee,  and  the  Houfe,  refolved, 

"  That  the  bailiff,  jurors,  and  freemen, 
**  had  not  only  voices  in  eledion,  but  that 
iifA.the  eledion  was  in  iht  populacy  (2).'* , 

(1)  Journ.  vol.  xxiv.  p.  65.  col.  2.  p.  66.  coL  !• 

(2)  Jpurn.  vol.  ix.  p.  200,  col.  2. 

10  Pe- 
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^i^'^'to  December,  176  r,     A  motion  belirg 

made,  and   the  queftion  put,  f*  That  the 

*<  counfel  for  the  petitioners  be  admitted 

fif^  to  give  evidence,  to  ihew  thart  ia  the 

v'^'  /aid  determination   (of  1670)  the  words 

<'^*  bailiffs  jurors,  and frserneh^^xnt.'^vt'futh 

.'**  bailiff y  jurors^  and  freemen  onlfkz^afe.  /S?- 

,^^  Jident  within    the  f aid  towstscMbport^i^ 

It  pafled  in  the  negative  (i)  {fj)^  dbjairt   * 

Thofe  three  cafes  fhew  how  averfe' the 
Houfe  has  always  been  from  reftraining 
the  fenfe  of  general  words  in  1  aft  deter mi- 
•  nations.— The  cafe  of  Wells  is  particularly 
ftrong,  for  the  words  of  the  refolution  of 
1729  afforded  a  conftrudlive  afgument  in 
in  favour  of  the  explanation  contended  for 
in  1734.  -^- 

It  is  faid,  that,  if  tlie  determination  in  the 
cafe  of  Radnor  had  been  intended  to  ex- 
tend to  the  out-burgefies,  the  words  "  at 
**  large^'  would  have  been  added;  it  is,  at 
leaft,  equally  fair  to  fay,  that  the  words 
*'  inhabitants.^'^  or  "  refident'^^  would  have 
j^een   added,   if   the    Houfe    had    meant 

•    ( I )  Journ.  vol.  xxix.  p.  83.  col.  i. 

**  burgeffes,'^ 
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^*  burgejjesy'  in  a  limited  fenfe.  Such  ad- 
dition is  often  made  ufe  of  by  the  Houfe; 
and  was  in  the  cafe  of  Denbigh.  A  gene- 
ral word  may  require  fuperadded  words  to 
reftrain  its  meaning  5  it  cannot  require  anv 
to  enlarge  it. 

As  to  the  cafe  of  Denbigh,  it  will  have 
Jittle  weight,  if  we  confider  the  asra  when 
it  happened ;  the  ftate  of  parties  at  that 
time  j  and  that  the  numbers,  on  the  firf| 
divifion,  were  but  177  to  174,  and,  on  the 
fecond,  only  175  to  174;  fo  that  the  quef- 
tion  was  carried  only  by  a  majority  of  one. 
Every  reafonable  man  w^ill  think  that,  at 
that  time,  if  the  two  contending  parties 
could  have  fhlftcd  their  grounds,  and  each 
have  taken  that  of  his  opponent,  the  de- 
termination would  have  been  diredlly  con- 
trary to  what  it  was.  But,  whatever  our 
conjeftures  may  be  on  that  head,  it  is  to  be 
obferved,  that  Denbigh  was  then  a  maiden 
borough  ;  there  was  no  prior  determination 
to  which  the  Houfe,  by  virtue  of  the  fla- 
tute  of  George  the  Second  ( i ),  was  bound 

(i)  2  Geo.  II.  cap.  24.  §  4. 

to 
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to  adhere,  as  there  is  In  the  cafe  now  be- 
fore the  Committee. 

If  the  words  of  the  a£l  of  the  35th  of 
Henry  the  Eighth  were  as  clear  and  ex- 
plicit as  they  arc  perplexed  and  equivocal, 
yet  there  are  two  anfwers  to  be  given  to 
the  arguments  drawn  from  that  flatute. 

In  the  firfl  place,  conftant  ufage  in  fa- 
vour of  the  out  burgeffes  would  be  fuf- 
ficient  to  annul  the  efFedl  of  fuch  an  ob- 
folete  law. 

Ey  the  J  ft  of  Henry  the  Fifth,  cap.  r. 
the  elefled  for  cities  and  boroughs  were  to 
be  rejiant^  dv^elling,  and  free  in  the  fame 
cities  and  boroughs ;  and  by  that  ftatute, 
and  the  8th  of  Henry  the  Sixth,  cap.  7. 
the  icth  of  Henry  the  Sixth,  cap.  2. 
and  the  23d  of  Henry  the  Sixth,  cap.  14. 
as  to  knights  of  the  fhire,  both  the 
eleftors  and  the  elecfled  were  to  be  rejiant 
in  the  refpedive  counties. 

The  provifions  of  thefe  ads  concerning 
refidency  were  not  formally  repealed  by 
the  leglflature  till  laft  year  (1) ;  yet  there 
is  not  the  fmalleft  doubt  but  that  fubfe- 

(2)  14  Geo.  Ill,  cap.  58. 

'  quent 
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quent  ufage  had  fo  far  abrogated  them, 
that  the  objedlion  of  non-refidence  would 
not  have  been  admitted  for  more  than  two 
centuries  before  the  14th  of  George  the 
Third,  to  vitiate  the  vote  of  a  freeholder, 
or  to  avoid  the  eledion  of  a  member  of 
Parliament,  otherwife  duly  qualified.  The 
legiflature  itfelf,  in  the  laft  mentioned 
ftatute,  has  declared  that  the  provifions 
in  thofe  of  Henry  the  Fifth  and  his 
fon,  were  become  obfolefe  (D).  Thofe 
ftatutes  were  as  binding  in  Wales  as  in 
England  ;  for  by  the  27th  of  Henry  the 
Eighth,  cap.  28.  the  law  of  England 
refpe£ling  elections  is  communicated  to 
Wales. — When  was  it  ever  thought,  in 
any  controverted  election  for  a  Wellh 
county,  or  borough,  that  either  of  the 
parties  could  avail  themfelves  of  any  of 
'thofe  ftatutes? 

In  the  fecond  place,  as  has  been  ac^ 
k.nowledged  by  the  counfel  for  the  fitting 
member,  whatever  the  law  might  be  be- 
'&re  the  determination  in  1690,  however 
repugnant  it  might  be  to  that  determi- 
fiation,  (till  the  right  of  cledion  is  to  be 
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according  to  the  determination,  and  not 
according  to  any  prior  rule;  for  the  ef- 
fed;  of  the  ftatute  of  the  2nd  of  George 
the  Second  ( i )  is  to  give  to  every  laft  de- 
termination in  the  Houfe  of  Commons  on 
the  right  of  eleftion,  the  force  of  an  a£t 
of  Parliament,  and  to  operate  the  repeal 
of  any  thing  antecedent  and  contrary  to 
fuch  determination. 

In  other  Welfli  boroughs,  the  right  of 
eledion  has  been  determined  to  be  in  the 
burgeffes,  generally^  notwithftanding  any 
thing  contained  in  the  ftatutes  of  Henry 

:  the  Eighth.  Befides  the  cafe  of  Cardigan, 
which  has  been  cited  on  the  other  fide, 
thofe  of  Caermarthen  and  Pembroke  are 
proofs  of  this  polition. 

19  March,    172^.     Refolved,  ''  That 

,^**  the  right  of  eledion  of  burgeffes,  to 
*'  ferve  in  Parliament  for  the  borough  of 
*'  Caermarthen,  is  in  the  burgeffes  of  the 

:^*^  faid  borough  (2)." 
, ;  23  February,   i^j-^.    Refolved,  **  That 
**  the  mayor  and  burgeffes  of  the  ancient 

Q)  2  Geo.  11.  cap.  24.  §  4. 
(2)  Journ.  vol.  xxi-  p.  90.  col,  2. 


<i 


borough 
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*'  borough  of  Wifloni,    in   the  county  of 
"  Pembrook,  have  a  right  to  vote  in  the 
"  election  of  a  member  to  ferve  in  Par-' 
"  liarnent    for    the    borough     of    Pem- 
"  brook  (1)  (E).'V 

If  it  has  been  proved  that  in  the  lan- 
guage of  the  Ploufe  of  Commons,  the 
word  '^burgpjjes^  includes  both  refident  and 
out-burgeffes,  thefe  two  cafes  are  to  be 
confidered  as  inflances  to  be  added  to  thofe 
of  Radnor  and  Cardigan,  where  the 
Houfe  difregarded  any  inferences  that 
tnight  be  drawn  from  the  ftatutes  of  Henry 
the  Eighth,  againft  the  right  of  out-bur- 
geffes. 

It  has  been  alledged,  that  refidence  or 
non-refidence  was  not  the  point  in  li- 
tigation in  1690;  but  there  is  no  rule 
which  fays,  that,  to  make  a  laft  determi- 
nation finals  as  to  any  particular  point, 
that  point  muft  be  diredly  litigated  (2) ; 
and  certainly  the  queftion  was,  in  general, 
^*  What  is  the  right  of  eledion  ?'* 

(i)  Journ,  vol.  xvii.  p.  1O9.    col.  2,   no.  col.  2. 
(2)  Vide  infra^  Cafe  of  Pontefrad. 

In 
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In  the  cafe  of  Cardigan,  the  point  ot 
refidency  was  one  of  thofe  on  which  the 
parties  were  diredly  at  iffue  ;  for  it  ap- 
pears, by  the  Journals,  that  the  counfel 
for  Mr.  Lloyde  infifted,  that  the  right  was 
in  the  burgelTes  [generally)  of  Cardigan, 
Aberyftwith,  Lampeter,  and  Atpar ;  and 
the  counfel  for  Mr.  Powell  contended, 
that  it  was  only  in  the  burgeffes  re^ 
fidmt\\). 

In  the  cafe  of  Pembroke,  the  a£l  of  the 
33th  of  Henry  the  Eighth  was  referred  to. 
Nay,  in  the  cafe  of  Flint,  where  the  right 
of  election  was  determined  to  be  only  in 
the  inhabitants^  it  appears,  by  the  Jour- 
nals, that  the  ,Hcufe  proceeded,  not  on 
the  ground  of  the  ftatute  of  the  35th  of 
Henry  the  Eighth,  but  on  evidence  that 
fuch  had  been  the  eonftaVit  ufage  (2). 

cl*  The  counfel  for  the  petitioner  of- 
fered, if  It  ihould  be  thought  neceffary, 
to  produce  evidence  to  fhow  that  out- 
burgefTes  voted  at  the  eledion  for  New 
Radnor  in  169®.     But   this  was  not  re- 

(1  )  Journ.  vol.  xxi.  p.  573.  col.  i. 

{2>  Journ.  vol.  xxi.   from  p,  i  73,    10  p.  i  75. 

'  '  quired 
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quired,  either  by  the  Committee,  or  the 
counfel  on  the  other  fide. 

On  Monday,  the  20th  of  Febriiary,the 
Committee,  by  their  Chairman,  informed 
the  Houfe  that  they  had  determined. 

That  Edward  Lewis,  Efq.  the  peti- 
tioner, was  duly  eleded,  and  ought  to 
have  been  returned  (i). 

(jj  Votes,  p.  250. 
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PAGE  325.  (A).  Mr.  Gray  reports  from  the 
Committee  of  privileges  and  elections,  "  Up- 
'^  on  the  petition  of  Robert  Harley,  Efq.  com- 
'*  plaining  of  an  undue  return  and  election  of  Sir 
''  Rowland  Gwyn  for  the  borough  of  New  Rad- 
*'  nor  ; 

"  That  the  queflion  between  the  petitioner  and 
*'  fitting  member  was,  concerning  the  right  of 
*'  eledion. — That  the  petitioner  infilled,  that  the 
*^'  right  of  ele6tion  lay  in  the  burgefles  of  Radnor, 
*'  Ryader,  Knighton,  Knucklas,  and  Kevenlice 
«  only — That  the  fitting  member  infixed,  that 
*^  Paines-caftle  and  Piefteigne,  had  an  equal  right 
"  in  ele6ling  with  the  faid  other  towns."  Journ, 
vol.  X,    p.  469.  col.   I. 

^  P.  330.  (B).  The  cafe  of  Chippenham  was 
as  follows.  The  counfel  for  the  petitioners  in- 
iifted,  '*  That  the  weirds,  "  l)urgcjps  and  freemen^* 
"  mentioned  in  the  laft  determination,  mean  only 
*'  fucl\  hurge/Tcs  and  freemen,  as  are  inhabitants^ 
*'  houfeholders  of  the  ancient  boufes,  called  ixzQ^ 
*'  or  burgage  houfes,  within  the  faid  borough." 
Vol.  1.  Z  They 
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They  went  into  evidence  to  prove  that  the  uTage, 
fiace  1624.,  had  been  for  fuch  perfons  only  to  vote. 
The  counfe]  for  the  fitting  members,  alledged, 
''  That  the  words  ^''  burgejfcs  and  freemen^''  mentior- 
"  ed  in  the  faid  laft  refolution  mean  ipzr (ons  poffejfed 
*'  of  ancient  burgage  houfes,  within  the  faid  bo- 
'*  rough."  They  alfo  went  into  evidence  to  prove 
that  the  ufage  had  been  agreeable  to  their  pofition. 
It  appears  from  the  tendency  of  the  evidence  pro- 
duced on  both  fides,  that  both  inhabitancyy  and  a 
certain  form  of  admillion  to  freedom,  were  con- 
tended fpr  by  the  petitioners,  and  denied  to  be  ne- 
ceflary  by  the  fitting  members.  The  caufe  was 
tried  at  the  bar  of  the  Houfe.  There  was  a  divifion 
on  the  queftion,  and  it  pafTed  in  the  negative,  only 
by  a  majority  of  one,  236  to  235,  The  tellers 
for  the  Noes  were  Sir  John  Hyndc  Cotton,  and  Mr. 
Lyttleton  ;  for  the  Yeas,  Mr.  Secretary  at  War, 
and  Mr.  Fox.  It  is  obvious  that  this  cafe  is  liable 
to  the  fame  objecStior.s  as  that  of  Denbigh,  (p.  332.) 
Neither  is  it  entirely  in  point  to  the  purpofe  for 
which  it  was  cited  ;  for  it  fecms  that  the  Houfe 
admitted  evidence  of  ufage  fubfequent  to  the  laft  de- 
termination tending  to  put  a  limited  conftruiflicn 
on  general  words  ufed  in  that  determination, 

P.  331.  (C).  So  far  that  cafe  is  in  point;  but, 
in  the  fame  cafe,  a  few  days  afterwards,  the  Houfe 
refoived,  Dec.  15.  "  That  the  word  ^*'  populacy^* 
*'  in  the  laft  determination,  extends  only  to  tbe 
<*  inhabitants^  houfelccepcrs  of  the  faid  town,  and 
"  port,  paying    fcot  and    lot.'*    Journ.  vol,  xxix. 

p.  90. 
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pi  90.  col,  I,  By  this  refolution  a  reflri6led  fenfe 
was  put  upon  a  very  general  term  in  a  laft  deter- 
mination. 

0^  It  may  be  proper  to  take  notice,  that  there 
is  a  very  great  error,  in  the  manner  in  v/hich  the 
refolution  of  the  ioth  of  February,  1670  is  ilated 
in  the  book  of  the  Law  of  Eleflions,  p.  307. 

P-  334-  (D).      The    word   «'  obfoleU,''   in   the 
ftatute  of  the  14th  of  George  the  Third,  cap.  58. 
feems  to  be  taken  in  its  popular  fenfe,  and  is,  per- 
haps,  an  expreilion  which  ought  not  to  have  been 
ufed  in  an  adi  of  Parliament,      It  is  an  eftablifhed 
maxim  of  the  law  of  England,  that  no  flatute  can 
lofe  its  validity,  by  mere  difufe,    or  defuetude^   as  it 
is  termed  in  Scotland  ;  though  that  difufe  may  have 
continued  for  centuries.    In  the  printed  editions  of 
the  ftatutes,    thofe  adls  which  have  loft  their  effedl 
confequentially  by  the  annihilation  of  the  fubjedls  on 
which  they  could   operate,  are   called    obfolete ;    in 
contradiftin6lion   to   fuch  as  are  pofitively  repealed 
by  fubfequent  ftatutes. 

The  hiftory  of  the  ftatutes  of  Henry  the  Fifth, 
and  Henry  the  Sixth,  concerning  refidency,  feem 
indeed  to  favour  the  notion  that,  even  in  England, 
a  law  may  be  abrogated  by  difufe,  for  there  are 
many  inftances  in  the  Journals  where  obje<Slions 
drawn  from  thofe  ftatutes  have  been  difregarded 
or  over-ruled  by  the  Houfe  of  Commons,  and 
'  the  judges  of  Weftminfter-hall  feem  to  have  paid 
as  little  regard  to  them. 

Z  a  In 
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In  the  cafe  of  Denzell  Onflow  againft  Rapley-y 
bailifF  of  Haflemere,  (which  was  an  action  for  a 
falfe  return,  tried  at  the  Aflizes  in  Surrey,  20 
July,  1681,  before  Sir  Francis  Pemberton,  Chief 
Juftice  of  the  King's  Bench),  '*  The  defendant's 
«'  counfel  firfl  infifted  on  the  flatute  of  the  lil  of 
^«  Henry  the  Fifth,  cap.  i.  that  a  perfon  eledled 
''  muft  be  free,  reftant  and  dwelling  within  the 
*'  borough.  To  which  it  was  anfwered,  and  r^- 
^^  folved^  by  the  court  \  That  little  or  no  >egard 
*'  was  to  be  had  to  that  ancient  ftatute,  for  as  much 
"  as  the  common  pra£lice  of  the  kingdom  had  been, 
*'  ever  fince,  to  thi;  contrary  ;  and  it  was  the  way 
*«  to  fill  the  Parliament  houfe  with  men  below  the 
*'  employment;  and  the  objedlion  was  difallowed.'* 
See  this  cafe  as  reported  in  a  little  tra6t  of  Lord 
Somers,  firft  publiihed  in  1681,  and  reprinted  in 
the  4.to  edition  of  his  State  Tracts.   Vol.  i.  p.  374, 

But  there  is  a  cafe  In  the  Journals  of  the  reign 
of  James  the  Firfl,  where  Sir  Edward  Coke  puts 
the  neglecSi:  of  the  ftatutes  of  refidency  on  a  more 
conftitutional  ground.  Sir  Thomas  Beamond  and 
Sir  George  Haftings  being  candidates  for  Leicefter- 
Ihire,  the  latter  had  the  majority  of  voices,  but  be- 
caufe  he  was  not  reftant  in  the  county,  Beamond 
was  returned.  The  matter  came  before  the  Houfe 
12  Feb.  162°,  Counfel  were  heard  at  the  bar  ;  and 
iheftarutes  of  the  iftof  Henry  the  Fifth,  and  of  the 
8th  and  23d  of  Henry  the  Sixth,  were  urged  againft 
the  eligibility  of  Haflings.  In  the  debate,  Sir  Ed- 
ward 
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ward  Coke  treated  thofe  ftatutes  as  direSfory^  not 
concluforyy  and  faid  diredion  was  matter  of  order^ 
which  maketh  nothing  void  ^  and  that  the  meaning 
of  the  a6l  was  only  that  fuch  fhould  be  chofen  as 
knew  the  ftate  of  the  country,  and  the  grievances 
thereof.  Upon  the  queftion,  it  was  refolved  ;  that 
Beamond  v/as  not  duly  eledled,  and' that  Haftings 
was  ;  and  i\\Q  Jheriff  (i)  was  ordered  to  alter  the 
return  accordingly.  Journ.  Vol.  i.  p.  517,  518. 

P.  336.  (E).  In  this  cafe  of  Pembroke,  it  was 
contended  for  the  fitting  member,  "  That  the 
"  rkght  of  elcdion  for  the  borough  of  Pembroke, 
*'  is  in  the  mayor,  bailifFs,  and  burgefTes  of  the  bo- 
*'  rpugh  of  Pembroke  and  Tenby  only.''  For  the 
petitioners  it  was  alledged,  "  That  it  was  in  the 
^'  mayor,  bailiffs,  and  burgefles  of  the  feveral  bo- 
*'  roughs  of  Pembroke,  Tenby,  and  Wifton.''  The 
point  of  reftdency^  therefore,  was  not  in  iffae.  The 
flatute  of  the  35th  of  Henry  the  Eighth  was  only 
read  to  prove  the  right  of  burgefles  of  the  contri- 
butory boroughs,  to  vote  at  the  election  for  the  (hire- 
town. 

(j)  Videfupra,  IntroduSlion,  Note  (W),  p.  91 
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THE 

C         A         S         E 

Of  the  BOROUGH  of 

DORCHESTER, 

In  the  County  of  D  o  r  s  e  t. 


Z4 


The 


The  Committee  was  chofen  on  Tuefday,   the  21ft  of 

February,  and  confifled  of  the  following  Gentlemen, 
Frederick  Montagu,  Efq.  Chair-       \    Higham  Ferrers 

man. 
Sir  William  Codrlngton,  Bart. 
John  Dyke  Ackland,  Efq. 
William  Drake,  Efq, 
William  Drake,  Efq.  jun. 
Richard  Aldworth  Neville,  Efq. 
Afsheton  Curzon,  Efq.       - 
Sir  Thomas  Frankland,  Bart, 
Sir  Harbord  Harbord,  Bart. 
Sir  George  Cornwall,  Bart. 
Sir  William  Guife,  Bart. 
Charles  Brett,  Efq. 
Sir  John  Molefworth,  Bart. 

Nominees, 
Loid  John  Cavendifh      -      • 


<u 

6 


Tcwkefhury 

Callington 

Agmondefhatn 

Agmondefham 

Grampound 

Clitheroe 

Thirflce 

Norwich 

Hereford  (hire 

G-loucefterfhiri 

Leftwithiel 

Cornwall 


York 


Norfolk 


Sir  Edward  ARley,  Bart,      -  j 

Petitioners. 
Anthony  Chapman,   Efq. 
Several  Inhabitants  and  Eledors  of    the   Borough   of 

Dorchefter, 

Sitting  Members. 

William  Ewer,    Efq.      John  Darner,   Efq. 

Counsel 

For  the  Petitioners. 

Mr.  Cox,      Mr.  Lee. 

For  Mr.  Ewer. 

Mr.  Mansfield,    Mr.  Rookc. 

For  Mr.  Darner. 
Mr.  Bearcroft,      Mr.  Batt, 


[    347    ] 
THE 

CASE 

Of  the  B  O  R  O  U  C  H   of 

DORCHESTER. 

ON  Wednefday,  the  2 2d  of  February, 
when  the  Committee  met,  the  two 
petitions  were  read. 

The  firft  fet  forth,  in  geiieral^  That  the 
petitioners  had  a  majority  of  legal  votes, 
and  ought  to  have  been  returned  (i). 

The  other  alledged,  fpecially\  That 
divers  perfons  were  admitted  to  vote,  who 
were  neither  "  inhabitants,  nor  occupiers 
*'  of  real  eftates  within  the  borough,"  and 
had  no  right  (2). 

The  lad  determination  of  the  right  of 
eledion,  being  read,  appeared  to  be  as 
follows  : 

( 1 )  Votes,  6  Dec  p.  22. 

(2)  Votes  17  Dec.  p.  91. 

18  May 
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18  May,  1720.  Refolved,  "  That  the 
^^  right  [of  eleding  burgefles,  to  ferve  in 
*'  Parliament  for  the  borough  of  Dor- 
*'  chefler,  in  the  county  of  Dorfet,  is  in  the 
*^  inhabitants  of  the  faid  borough  paying 
*'  to  church  and  poor,  in  refpedt  of  their 
*'  perfonal  eftates ;  and  in  fiich  perfons  as 
**  pay  to  church  and  poor,  in  refpedl  of 
*'  their  real  eftates  within  the  faid  bo- 
"  rough  (i)/' 

Then  the  ftanding  order  of  173I-  was 
read  (2). 

The  numbers  on  the  poll  were, 

For  Ewer         -  -  -         232 

For  Darner         -  •-         -         214 

For  Chapman  -  -  145 

But  the  counfel  for  Chapman  alledged, 

That,  if  they  were  right  in  their  con- 

ftrudion  of  the  determination  of  the  right 

of  eleftion,  the  numbers  of  legal  votes 

would  be. 

For  Chapman         -  ^  118 

For  Ewer  -         -         -         112 

For  Damer  -  -  112 

( 1 )  Journ.  vol.  xix.  p.  363.  col.  2. 

(2)  Supra,  p.  99, 

This 
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This  ftate  of  the  votes,  upon  that  fup- 
pofition,  was  not  admitted  by  the  coun^- 
fel  for  the  two  fitting  members  :  how- 
ever, it  was  agreed  by  all  the  counfel,  and 
the  Committee,  that  the  quellion  con- 
cerning the  conftrudion  of  the  laft  deter- 
mination fhould  be  feparately  argued  and 
determined. 

The  counfel  on  the  part  of  the  pe- 
titioners contended,  That  the  laft  claufe  of 
the  determination  means  only,  "  Such  as 
**  are  occupiers  of  real  eftates  within  the 
"  borough  ;  and,  in  refped:  thereof,  pay 
**  to  church  and  poor," 

The  counfel  for  the  fitting  members 
maintained,  That  it  means,  *'  Oi^^/^^rj  of  real 
*'  eftates  within  the  borough  paying  in  re- 
"  fpedl  thereof  to  church  and  poor,  whe- 
**  ther  fuch  real  eftates  are  in  their  own 
*'  occupation y  or  not.'' 

On  the  part  of  the  petitioners,  a  witnefs, 
of  the  name  of  Pitman,  who  remembered 
the  eleftion  in  1720,  was  called  to  prove 
that  no  perfons  who  were  merely  owners^ 
and  were  neither  occupiers  of  real  eftates, 
.  ^or  inhabitants,  voted  at  that  eledion ; 

but 
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but  it  appeared  from  his  teftimony  thaf,of 
a  lift  of  perfons  whom  he  remembered  to 
have  polled  at  that  time,  there  were  ten 
out-voters,  as  they  are  called,  or  perfons 
who  were  merely  owners  ;  and  the  coun- 
fel  for  the  fitting  'members  offered  to 
prove,  that  feveral  others  had  voted  on  the 
fame  occafion ;  but  the  Committee  faid 
they  were  fatisfied,  and  did  not  require  any 
farther  evidence  on  that  head. 

The  ufage   fiuce  1720  was  admitted  to 
be  in  favour  of  out -voters. 

Counsel  for  the  petitioners. 

When  the  Houfe  of  Commons,  or  the 
legiflature,  mention  ''  taying^'^  they  muft 
be  conflrued  to  mean  legal  payment ;  a« 
when  they  fpeak  of  a  freehold,  they  arc 
"underftood  to  mean  a  legal  freehold.  In 
deciding  the  qucftion  before  them  in  1720, 
the  Houfe  muft  be  prefumed  to  have  de- 
cided it  with  a  reference  to  legal  rights, 
authorities,  and  impofitions. — The  poor 
rate  is  a  tax  upon  inhabitants,  or  oc^ 
cupiers,  only  ;  as  is  clear,  both  from  the 
words    of    the    ftatute    of    the    4;d  of 

Queen 
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Qjjeen  Elizabeth  (i),  and  the  conftru£lion 
which  has  been  put  upon  them  in  Weft- 
minfter-hall.     Lord  Raym.  1280  (A.) 

That  the  church-rate  is  alfo  a  tax 
only  on  inhabitants  or  occupiers,  is  proved 
by  a  variety  of  authorities,  particularly  by 
JefFeries'  Cafe  in  the  5th  part  of  Coke's 
Reports,  page  66,  and  by  the  2d  part 
of  RoUe's  Abridgement;,  p.  289  and  291, 
and  Gibfon's  Codex,  p.  220.  col.  2.  (B). 

If  the  owners  of  real  ellates  in  Dor- 
chefter  are  defa&o  rated,  yet  they  never 
can  be  compelled  to  pay  the  rates  :  They 
cannot  be  diftralned  upon  for  them.  The 
rates  in  Dorchefter  have  always  been  in- 
tituled, **  Rates  on  the  feveral  occupiers 
"of  lands,  houfes,  &c."  In  1772,  an 
attempt  was  made  to  alter  the  words  in 
the  title,  and  to  make  it  run  thus,  *'  Rates 
*'  on  the  feveral  owners^  or  occupiers,  &c.'* 
but,  at  aveftry  holden  for  thatfpecial  pur- 
pofe,  thefe  words  were  refcinded,  by  an 
order  which  is  entered  in  the  veftry- books, 
and  the  cuftomary  title  reftored. 

(i)    43  Eliz.  cap.  2. 

.       .  (     This 
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(t5^  This  was  proved  by  the  books,  aiid 
by  parole  evidence). 

This  circumftance  fhows,  that  it  is  well 
known,  even  in  this  borough,  that  mere 
owners  are  not  liable  to  be  rated  to  the 
poor. 

The  reafon  why  the  word  *'  inhabit' 
ants^"*  is  ufed  in  the  firft  claufe  of  the  de- 
termination, and  "  perfons^'^  in  the  fe- 
cond,  is  this  (and  it  fhows  the  Houfe  to 
have  formed  their  decifion  with  a  view  to 
the  legal  payment  of  rates)  :  a  perfon 
may  be  an  occupier  of  land  without  living 
on  it  ;  and,  for  land,  occupancy  without 
inhabitancy^  fubjeiStS  the  perfon  occupy- 
ing to  the  rates  both  for  the  poor  and 
church  (B). 

Counsel  for  the  fitting  members. 

The  refolution  in  1720  does  not  men- 
lion  perfons  rated  or.  rateable^  but  per- 
fons  paying  to  church  and  poor;  that  is, 
thofe  who,  infacly  do  pay.  The  Houfe 
had  then  in  contemplation  the  ufage  of 
the  place,  and  not  the  ftatute  of  queen 
Elizabeth.      In  Dorchefter,    as    in    mofl 

places 


DORCHESTER.       353 

|>Iaces  of  the  Weft  of  England,  the  eftab- 
llfhed  ufage  is,  that  the  owner  pays  the 
poor  rate ;  and  in  other  parts  of  the  king- 
dom, when  there  is  reafon  to  apprehend 
that  the  occupier  is  in  danger  of  becoming 
chargeable  to  the  parifh,  they  frequently 
rate  the  owner,  to  prevent  fuch  occupier 
from  gaining  a  fettlement.  If  the  owner 
pay,  and  neither  he  nor  the  pariih  com- 
plain, the  payment  is  legal  as  againft  all 
ftrangers.  If  the  owner  is  rated,  and  fub- 
mit,  without  appealing  within  the  time  al- 
lov/ed  for  that  purpofe  by  ad:  of  Parlia- 
ment (i),  he  cannot  afterwards  fet  afidc 
the  rate,  or  recover  from  the  pariih  the 
money  he  may  have  paid.  In  truth,  the 
rate  in  all  cafes  is  ultimately  paid  by 
the  owners;  for  when  the  tenant  pays 
it  in  the  firft  inftance,  there  is  a  pro- 
portionable diminution  of  the  rent  he  pays 
to  his  landlord. 

As  to  the  church-rate,  the  canonifts  are 
much  divided  about  it,  and  different  per- 
fons  areholden  to  be  liable  according  to  the 

(i)  17  Geo.  II.  cap.  38.  §  4. 

purpofes 
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purpofcs  for  which   it  is  impofed,    eithUr 
of  fupporting  t&e  eHifice^  or'  of  fupplying , 
it    with   bells,    pfate,    anH    other"  orna- 
ments  (C). 

Dorchefter  is  a  borough  by  prefcription, 
and  the  Jetei-mination  of  1720  muft  be 
confidered  as,  a  declaratioji  of  the  prefcrip- 
tive  right  of  election.  It' ought  not  there- 
fore to  be  interpreted  with  any  reference 
to  the  ftatute  of  Queen  Elizabeth  ;  there 
Were  parilh  p.^yments  to  the  poor  before 
that  ftatute;  and  it  cannot  be  fhewn,  that 
owners  were  not,  as  well  as  occupiers, 
liable  to  thofe  payments. 

If  the  Houfe  had  meant  to  declare  the 
right  of  eledion  to  be  as  the  counfel  for 
the  petitioners  contend,  they  would  have 
ufed  the  fame  language  as  they  have  done 
in  other  cafes,  vvhere  the  right  is  con- 
formal^le  to  their  pofition;.  and,inftead  of 
exprclTing  themfelvcs  as  they  have  done, 
ilvey  would  have  decided,  *'  That  the 
right  of  yotuig.is^ijfl  the  inhi^kitar.ts  paying 
foot  and  let  J' 

Houfes  are  the  ^oly  real  eftatcs  in  tTic  ' 
borough  of  Dorchcftet  for  which  votes  are 

claimed ; 
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claimed ;  the  occupiers  of  thofe  houfes  muji 
be  inhabitants ;  therefore,  if  the  Houfe  had 
meant  to  fay,  that  the  right  of  voting  for 
real  property  in  this  borough,  is  only  in 
thofe  who  are  in  the  ad:ual  occupation  of 
that  property,would  not  **  inhabitants^^  have 
been  the  word  ufed  for  both  clafTes  of  voters  ? 

The  beft  rule  for  the  conftrudion  of 
any  determination  of  the  Houfe,  where 
the  fenfe  is  fuppofed  to  be  doubtful^  is,  to 
compare  it  with  the  antecedent  ufage,  the 
circumftances  of  the  particular  cafe  which 
gave  occafion  to  it,  and  the  fubfequent  ufage. 

It  appears,  by  a  petition  from  this  bo- 
rough in  1690,  3  April,  that  perfons,  who 
were  not  inhabitants,  had  voted  at  two  or 
three  eledions  previous  to  that  time ;  and 
if  we  confider  the  infrequency  of  Parlia- 
ments in  James  the  Second's  reign,  and 
at  the  end  of  Charles  the  Second's,  and 
their  duration  at  the  beginning  of  that  of 
the  latter,  wc  will  find  that  this  will  carry 
the  ufage  at  lead  up  to  the  Reftoration. 

It  has  been  proved  by  a  witnefs,  called 
to  eftablifh  the  contrary(  1 ),  that  ten  perfons, 

{\)^upra,y^,  349,  350. 

Vol.  L  a  a  '    not 


X' 
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iio^  inhabitants  ' W  foccuplefs,  polled  la 
1726',  at  the  eledion  which  gave  occafion 
to  the  determination  in  queftion,  and  a 
great  many  more  might  have  been  {hewn 
to  have  voted  at  the  fame  time.  Mr. 
Speke,  one  of  the  five  people  who  figned 
the  petition  of  the  eledtors  that  year,  is 
one  of  thofe  out  voters  whom  the  witnefs, 
produced  on  the  part  of  the  petitioners,  re- 
members to  have  polled. 

The  petition  fet  forth,  "  That  the 
**  right  of  eledion  is,  and,  beyond  the 
*'  memory  of  m.an,  has  been,  in  the 
'^  inhabitants  paying  to  church  and  poor 
'*  in  refpedt  of  their  perfonal  eftates,  and 
"  in  all  perjons  paying  to  church  and 
"  poor  for,  or  in  refpedt  of,  any  real 
"  eftates  they  are  feifed  or pojfejjed  of  v^'w^civw 
**  the  fald  borough." 

Now  thefe  are  almoft  the  very  words  of 
the  determination  ;  the  fenfe,  as  to  the  dif- 
tin£tion  between  ownerfhip  and  occupation, 
'4^  e5ca£tly  the  fame  ;  to  deny  this,  is  to  fup- 
]^fe  that  Mr.  Speke,  as  ancledor,  would 
have  petitioned  the  Houfe  of  Commons  in 
fupport  of  a  right  of  eledion,  by  which  it 
^^  would 
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would  appear  that  he  himfdf  ^  h^d,  no  tit'c 
to  vote> — ^nor  to  petition,  ras  not  being  a 
party  at  all  concerned  in  the  caufe.  ^^ 

,^^he  ufage  fince  1720  is  unque{lionable> 
and  unquellioned. 

If  the  Committee  were  to  give  their  af- 
fent  to  all  the  dodlrine  of  the  counfel  for 
the  petitioners  on  the  fabjedt  of  the  legal 
payment  of  rates,  ftill,  as  it  follows,  as 
well  fi*om  the  circumftances  of  the  cafe  in 
1720,  and  the  previous  and  fubfequent 
ufage,  as  from  the  obvious  fenfe  of  the 
words  of  the  laft  determination,  that  the 
Houfe  could  not  have  that  dodlrine  in 
contemplation  when,  the  determination 
was  made,  but,  on  the  contrary,  mufl:  have 
meant  to  defcribe  owners  of  real  eftates 
who  were  de  fa5to  payers  of  the  rates,  the 
decifion  of  the  point  now  in  litigation 
muft  be  as  contended  for  on  the  part  of  the 
fitting  members.  In  the  late  cafe  of  New 
Radnor,  the  counfel  on  one  fide  contended, 
with  great  appearance  of  rcafon,  that  the 
conftruftion  which  thofe.  on  the  other  fide 
put  upon  the  laft  determination  was  con- 
trary to  a  pofitive  a£t  of  Parliament, ;  but 
blwow  A  a  2  ,  an- 
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antecedent  and  lubfcquent  ufage,  and  the 
plain  fenfe  of  the  words,  being  In  favour 
of  that  conftrudion,  the  Committee  adopt- 
ed^it  in  deciding  the  caufe. 

Tne  counfel  having  clofed  their  argu- 
ments on  the  meaning  of  the  laft  deter- 
mination, the  Committee  cleared  the  court, 
and  deliberated  among  themfelves.  After 
which,  the  counfel  being  called  In,  the 
Chairman  informed  them  that  the  Com- 
mittee had  come  to  the  following  refolution : 
,  Refolved,  "That  it  is  the  opinion  of 
this  Committee  that,  purfuant  to  the  laft 
*'  determination  of  _the  Houfe  of  Com- 
"  mons,  fuch  perfons  as  pay  to  church 
^'  and  poor  in  refpedl  of  their  real  eftates 
"  within  the  borough  of  Dorchefter,  in  the 
**  county  of  Dorfet,  though  not  inhabit- 
*'  ants,  or  occupiers,  were  entitled  to  vote 
JJ*  at  the  laft  eled;ion  of  burgefles  to  ferve 
**  in  Parliament  for  the  faid  borough." 

The  counfel  for  the  petitioners,  on  be- 
ing informed  of  this  refolution,  faid 
they  were  inftru(fled  not  to  give  the 
Committee  any  further  trouble. 

In  the  coarfe  of  the  caufe,  the  fol- 
lowing q ueftions  of  evidence  arofc. 

The 
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The  counfel  for  the  fitting  members 
called  one  of  the  prefent  overfeers  of  the 
poor  for  Dorchefler,  who  offered  to  pro- 
duce the  parifh  books  in  which  the  rates 
of  feveral  years  were  entered,  together 
with  the  fums  of  money  colleded. 

This  was  objected  to. — It  wasfaid,  that 
the  original  rates  were  better  evidence,  and, 
as  they  might  be  procured,  the  book  ought 
not  to  be  received. 

On  the  other  hand,  It  was  fald,  that  all 
the  parifh  officers  had  been  fervcd  with 
notices  to  produce  the  original  rates,  but 
that  it  appeared  that  thofe  originals  could 
not  be  found,  and  that  this  was  not  e:^:- 
traordinary,  fince  the  rates  are  generally 
made  on  detached  pieces  of  paper,  and, 
for  the  mofl  part,  ldfl:~  or  deflroyed  after 
they  have  been  tranfcribed'intb  a  book  (i). 

The  Committee  over-  ruled  the  objedlion. 

When  Pitman  (2)  was  called  to  prove 
that  no  out-voters  had  polled  in  1720,  he 
acknowledged  that  he  v>ras  an  inhahitant 
having  a  right  to  vote  in*Tefpe£t  of  his 
perfonal  eftate.  ,       ,      ^ 

(i)  17  Geo.  II.c-p.38-  §  13-        W  P-  349- 

A  a  3  The 


The  counfel  f6r  the  fitting  members  in- 
fifledj  .That  his  evidence  on  the  right  of 
elediion  was  inadmiiEble  j  That  he  was  an 
intcrcfted  witnefs,  and  muft  be  inclined 
to  have  the  out  voters  excluded,  which 
would  diminifh  the  number  of  elediors, 
and,  thereby,  enhance  the  value  of  the  votes 
which  remained. 

It  was  anfwered,    That  a  vote  was  not 
like   certain  other  rights,    as   a  right    of 
common,  whofe  value  is  diminifhed  by  en- 
creafing  the  number  of  thofe  who  have  a 
concurrent  title  ;   That  with  regard  to  fuch 
rights,   the  objection  now  made  would  be 
good,    as   the   teftimony  of   the    witnefs 
might  aftedt   the   pecuniary  value  of  his 
own  ePcate  ;  but  that  a  vote,  in  the  eye  of 
the  law,  has   no  value  analagous  to  thofe 
other  rights  which  are  faleable  property ; 
That  the  vote  of  an  individual  is  not  fup- 
pofed  to  fink  in  its  value,  by  an  increafe 
of  the  number  of  other  electors  ;   and  that 
the  coriftant  pradice  has  been  to  admit  a 
voter,  under  an   undifputed  title,  to  give 
evidence  of  the  right  of  eledlion  (D). 

The 
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The  Committee   over-ruled    this    ob- 

jeQion.,         ►     ^  f  ■        ,  ^   .     -r 

On  Thurfday,  the  23d  of  February, 
the  Committee,  by  their  Chairman,  in- 
formed the  Houfe,  that  they  had  de- 
termmed,     ,         , 

That   the  two  fittmg    members  were 
duly  eledled  (i).  r^ 

(i)  Votes,  p.  265. 

^Viiil   Offv 


JHG 


^^^^^^  Aa4  NOTES 


(     .3^2       )/I 
ONTHECASBOF 

D   O  R    C   H    E    S   T  E  R. 

muriof  "^r    HI: 

pAGE  351.  (A).  The  churchwardena  and 
overfeers  of  the  poor  of  every  parifh,  or  the 
greater  part  of  them,  fhall  "  raife  weekly,  or  other- 
"  wife,  by  taxation  of  every  inhabitant^  parfon, 
**  vicar  and  other,  and  of  every  occupier  of  lands, 
"  houfes,  tithes  impropriate,  propriations  of  tithes, 
"  coal-mines,  or  faleable  underwoods  in  the  fald 
'*'  parifh",  competent  fums  for  the  nectflary  relief, 
&c.   43  Ellz.  cap.  2.  §  I. 

-  .  ic  The  farmer  and  occupier  (ball  pay  this  tax, 
*<  and  not  the  landlord.  Lord  Raym.  1280.—. 
*'  And  the  reafon  why  the  occupier  is  to  be  fo 
"  charged,  is,  that  the  poor-rate  is  not  a  charge 
**  upon  the  land,  but  upon  the  occupier  in  refpect 
*'  of  the  land."  Fitzgibb.  297. 

^•.  352-  (^).  In  ]t^tnts  cafe,  the  court  of 
King's  Bench,  after  having  taken  the  opinion 
of  feveral  canonifts,  determined,  '«  That  a  tax  for 
"  repairing  the  church  is  payable  by  an  occupier  of 
*'  lands  in  the  parilh,  though  he  do  not  inhabit 
"  upon  therti,  nor  in  the  parifh;  that  he  is,  to  that 
*'  effca,  a  parifhioner;    but  that,   when  there  is  a 

"  far- 
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*'  farmer  inhabits  upon  the  lands,  the  lefTor  who 
**  receives  the  rent  ihall  not  be  charged  ;  and,  that 
*'  a  church-rate  is  on  the  perfon,  but  in  refpedt  of 
"  the  land."  5  Co.  f.  67.  b. — In  2  Rollers  Abr. 
p.  289.  and  in  Gibfon's  Codex,  vol.  i.  p,  220. 
col.  2.  the  fame  do£lrine  is  laid  down,  and  Jef- 
feries'  cafe  cited.  ^      Kli     C)     fl 

P.  354.    (C).    "  For  the  ornaments  of  a  church 
**  only  the  inhabitants  are  to  be  rated  5  atid  that  in 
^*  refpe^l:,  not  of  their  lands,  but  .of  their  perfonai 
*'  eftate.      Therefore  the  nian  who    occupies  land 
**  in  one  pariih,   and  lives  in  another,  is.;noJ^,.;:3te- 
i<*^  able  for  the  ornaments  of  the  church  in  the  firft." 
i  Roll.  Abrldg.  p.  291.     ''  A  rate  for  the  repara- 
<^  tion  of  the  fab  rick  of  a  church  is  real,  charging 
*'  the  land,  and  not  the  perfon  ;   but  a  rate  for  or- 
*'  naments   is  perfonai    upon  the  goods,  and  not 
*'  upon  the  land."  Gibfon's  Cod.  loc.  cit.  It  appears 
from  Gibfon  that  this  has  been  determined  in  a  va- 
riety of  cafes.-—*'  Under  ornament  are  comprehend- 
<'  ed   feats  in  a  church,  and  bells  }  and  to  be  rate- 
**  able  for  them  inhabitancy  is  neceflary,   aja4.iiot 
-**  merely  occupancy."     Ibid. 

P.  360.  (D).  It  appeared  that  Pitman  had  alfo 
a  right  to  vote  as  the  owner  of  a  real  eftate.  There- 
fore, fince  he  had  two  titles,  and  although  a  change 
of  fituation  ihould  afrerwards  annul  one,  would 
ftill,  if  both  (hould  be  confirmed  by  the  Commit- 
tee, continue  to  enjoy  the  other,  it  could  not  be  his 
intereft  to  overthrow  either. 


J     \ 


D 


X. 


THE 


CASE 


Of  the  BOROUGH  of 


T      A       U      N      T      O      N, 


Jn  the  County  of  SOMERSET. 


The  Committee  was    chofen  on  Friday,   the  24th 
of  February,  and  confifted  of  the  following  Gentlemen, 

Frederic  Montagu,  Efq.  Chairman,     ^  Higham   Ferr. 


E 


Beverley 

Aldb.  Yorkfh. 

CardifF 

Kent 

Denbighfhire 

Wigan 

Wenlock 
\Reading 
'Stafford  (hire 

Berkfhire 

Berwick  - 

Newton,  Lan. 


Sir  James  Pennyman,  Bart, 
Abel  Smith,    Efq. 
Herbert  Mackworth,    Efq.       - 
Hon.  Charles  Marfham, 
Sir  Watkin  Williams  Wynn,  Bart, 
Beaumont  Hotham,  Efq. 
Sir  Henry  Bridgeman,  Bart. 
Francis  Annefley,  Efq. 
Sir  William  Bagot,  Bart, 
Chriftopher  Griffith,  Efq. 
Jacob  Wilkinfon,  Efq.  - 

Anthony  James  Keck,  Efq.      - 
Nominees. 
Of  tJ}€  Petitioners, 
Hon.  Thomas  Howard, 

Of  the  Sitting  Members, 
Vifcount  Lifburne, 

Petitioners. 

Alexander  Popham,  Efq.   and  John  Halliday,  Efq. 

Several  Inhabitants  and  Electors  of  the  Borough  of 

Taunton. 

W'^Q  5////;?^  Members^ 

The  Hon. Edward  Stratford.  Nathaniel  Webb,  Efq. 

Counsel 
j^^f^<^l  For  the  Peiitiomrs, 

For  the  Sitting  Members,        ^ 
Mr.  Gould,  Mr.  Hotchkin. 


J 


St.  Michael 


Cardiganflure 


"«■ 


CASE 

Of  the  BOROUGH  of 

TAUNT      Cl,;:r^ 

ON  Saturday,  the  25th  of  February, 
the  Committee  being  met,  the  two 
petitions  were  read,  fetting  forth  ; 

That  the  mayor,  as  returning  officer, 
had  procured  himfelf  to  be  appointed 
mayor,  to  anfwer  election  purpofes,  and 
had,  by  unneceflary  adjournments,  pro- 
tracted the  poll  from  the  i  oth  of  0<Slo~ 
ber,  when  it  began,  to  the  1 8th  5  and 
that  he  had  rejected  many  legal  votes 
which  were  tendered  for  the  petitioners, 
Popham  and  Halliday,  and  admitted  many 
illegal  votes  for  the  fitting  members  ; 

That  the  petitioners  were  duly  eleded 
by  a  great  majority  of  legal"  votes,  and 
ought  to  have  been  returned  ; 

hliioD  .ri.'.     That 
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That  the  fitting  members  previous  to,v 
and  during,  the  eledlion,  were  guilty  of 
bribery  and  corruption,  by  themfeives 
and  agents  (>  V  jiu  oj  irx^joiq 

It  was  admitted,  by  the  counfel  for 
the  petitioners,  that  the  mayor  was  legally 
elected  ;  but  a  great  deal  of  evidence  was 
gone  into,  to  fhew  that  he  was  not  ad- 
vanced to  the  mayoralty  in  regular  rota- 
tion, but  had  got  into  the  office  for  the 
purpofe  of  promoting  the  intereft  of  the 
fitting  members,  and  had  ad:ed  as  the  pe- 
titions ftated,  at  the  election. 

After  a  confiderable  time  had  been 
fpent  in  hearing  this  fort  of  evidence; 
the  Chairman,  by  the  diredion  of  the  Com- 
mittee, alked  the  counfel,  whether  they 
wifhed  to  lay  fuch  a  charge  againft  the 
returning  officer  as  might  induce  the  Com- 
mittee to  report  fpe daily  againft  him  ;  or 
whether  they  intended  to  affedt  the  num- 
bers on  the  poll,  by  any  undue  a6t  or  adls 
of  the  returning  officer.  The  anfwer  to  both 
queftions  was  in  the  negative.   They  faid, 

(j)  Votes,  6  Dec.  1774)  p.  ^^^  23. 

they 
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they  only  meant  to  give  a  general  idea  of 
his  partiality.  Upon  this,  the  Chairman,  by 
order  of  the  Committee,  direded  them  to 
proceed  to  the  next  point  in  the  cafe.  The 
Committee,  therefore,  neither  acquitted  nor 
condemned  the  returning  officer,  but  were 
of  opinion,  that  the  enquiry  into  his  con- 
duft  was  not  neceffary  to  the  decifion  of 
the  merits  of  the  election,  and  confequent-^ 
ly  waved  fuch  enquiry.  ^^ 

The  laft  determination  of  the  right  of 
dfeSion  in  Taunton  is  in  tl;ie  following 
words :  aoiia 

^'•*28  July  17 15.  Refolved^  '«  That  the 
**  right  of  eledlion  of  burgefles  to  ferve 
**  in  Parliament  for  the  borough  of  Taun- 
"  ton,  in  the  county  of  Somerfet,  is  in 
*'  the  inhabitants  within  the  faid  borough, 
"  hting  pot-waller Sy  and  not  receiving  ^/wi 
*^  or  charity  ( i ).  " 

When  this  refolution  was  moved,  an 
amendment  was  propofed  to  the  queftion, 
by  leaving  out  the  words,  "  or  charity  %" 
and  the  queftion  being  put  that  the  words 


(i)  Journ.  vol.  xviii.  p.  241.  col,  2f 

....              .^ 

TfSrij 

cc 

or 
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**  or  charity^'*  do  ftand  part  of  the  quef- 
tion ;  it  was  refolved  in  the  affirmative  ; 
and  then  the  main  queftion  was  put,  and 
was  refolved  in  the  affirmative  (j).  Thjs. 
proves  that,  in  the  borough  of  Taunton, 
there  is  a  clear  diftin«5tioa  between  alms 
and  charityy  which  was  admitted  by  the 
counfel  on  both  fides.  ^^  Alms  J  means  paro- 
chial colledion,  or  parlfh  relief.  ^^Charity^'* 
fignifies  fums  arifing  from  ^the  revenue  of 
certain  fpecific  funds  v/hich  have  been  efta- 
blifhed  or  bequeathed  for  the  purpofe  of 
affi fling  the  poor.  There  are  a  great  many 
of  thofe  funds  in  Taunton,  called  the 
Town-charity,  Meredith's  charity,  Saun* 
ders*s  charity,  &c. 

It  was  agreed,  on  both  fides,  that  nei- 
ther alms,  nor  charity,  difqualify  an  elec- 
tor in  Taunton,  unlefs  they  have  been  re- 
ceived within  a  year  before  the  eleflion. 
On  the  27th  of  Auguft,  17 15,  (on  occa- 
fion  of  the  petition  which  gave  rife  to  the 
determination  of  the  right  of  election) 
the    quedion     being    put,     *'  That     the 

(1)  Journ.  he,  cit, 

coua- 
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*'  counfel  for  the  fitting  member  be  ad- 
*'  mitted  to  give  evidence  of  perfons  hav- 
*'  ing  received  Saunders's  charity  before  the 
*^  2d  of  February,  i7i45(w^hich  was  exa^dly 
*^  a  year  before  the  eledion) ;"  It  pafTed 
in  the  negative  ( 1 ). 

It  vvas  agreed,  ThdXdi  pot-ivallcr  is  a  per- 
fon  who  furniilies  his  own  diet,  whether 
he  be  a  houfeholder,  or  only  a  lodger. 

And  it  was  agreed,  That  to  be  a  pot- 
waller  qualified  to  vote  in  Taunton,  it  has 
always  been  underftood^  both  before  and 
fince  the  determination  in  171^,  that  fuch 
perfon  mull  have  a  legal  parochial  fettle - 
ment  in  the  borough.  The  counfel  fo4' 
the  fitting  members  thought,  that  gentk- 
men  pjf  fortune  Vv-ere  excepted  out  of  this 
rule,  but  there  does  not  feem  to  be  any 
principle  on  which  fuch  a  diftinflion  can 
be  fupported. 

The  counfel  for  the  petitioners  faid,  That 
the  Journals  of  the  Houfe  have  recognized 
that  apprejitice:  cannot  be  pot-wallers  qua- 
lified to  vote.     ^ar. 

(i)  Journ.  vol.  xviii.  p.  ^86.  col.  2. 

Vol.  I.  B  b  The 
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The  numbers  on  the  poll,  as  produced 
by  the  returning  officer,  were  as  follows : 
For  Webb  -  260 

For  Stratford  -  254. 

For  Halliday  -  202 

For  Popham  -  201 

The  counfel  for  the  petitioners  propofed 
to  difqualify  of  the  voters  for  the  fitting 
members, 

1 14.  As  having  received  the  town  cha- 
rity. 

2.  As  having   received  the    church- 
warden's charity. 

3,  As  Chelfea  penfioners. 

19.  As  not  having  fettlements  in  Taun- 
ton. 

15,  or  16.  As  not  anfwering  the  defini- 
tion of  Pot  wallers. 

2,  or  3.  As  certificate -men. 

2.  As  apprentices. 

2.  As  bribery  agents. 
If  they  fucceeded  in  this,  they  faid  there 
would  remain  a  clear  majority  for  the  pe- 
titioners, but  that,  at  all  events,  for  they 
did  not  forefee  what  objed:ions  there  might 
be  to  their  own  votes,   they  would  prove 

the 
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the  charge  of  bribery  fo  diredly  and  pal- 
pably, as  to  difqualify  the  fitting  mem- 
bers, and  make  the  eledion  void  as  to 
them  (i). 

In  the  courfe  of  the  eaufe  it  was  fettled 
that  Chelfea  penfioners  might  vote. 

Pofterior  to  the  determination  in  17 15, 
in  the  progrefs  of  the  fame  caufe,  it  was 
made  an  objection  to  certain  voters,  that 
they  were  certificate-men.  From  this  cir- 
cumrtance,  the  counfel  for  Mr  Halliday 
and  Mr.  Popham  inferred,  That  it  was  un- 
derftood  at  that  time,  that  fuch  perfons 
were  not  entitled  to  vote  ;  and,  after  fome 
argument,  it  was  agreed  by  the  counfel 
for  the  fitting  member  that,  by  the  lex 
lociy  certificate-^men  cannot  vote  for  this 
borough. 

The  counfel  for  the  fitting  members  en- 
deavoured to  prove  fraud  in  the  diftribu- 
tion  of  the  charities,  with  a  view  to  elec- 
tion purpofes  ;  and  they  brought  witneffes 
to  impeach  the  credit  of  thofe  who  had 

(i)  Seethe  Cafe  of  St.  Ives,  tnfra^  Note(B}. 

B  b  2.  given 
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given  pofitlve  evidence  of  bribery,  by  the 
agents  for  the  fitting  members. 

On  their  part  they  propofed  to  difqua- 
lify  of  the  votes  for  the  petitioners. 

2.  On  account  of  the  town-charity,  and 
Meredith's  charity. 

I.  As  having  received  almsjand  the  town- 
charity. 

7.  On  account  of  the  town-charity,  and 
as  having  no  fettlement. 

3.  As  having  received  the  town-charity  ; 
though  their  names  w^ere  not  entered  in 
the  conftable's  bcrok,  w^ho  is  the  perfon 
appointed  to  diftribute  that  charity. 

I.  As  being  the  turnpike-man.      ^/<^r. 

7.  As  having  no  fettlement. 

7.  As  not  anfwering  the  definition  of 
Pot-wallers. 

3,  As  certificate-men. 

They  alfo  endeavoured  to  prove  bribery 
on  the  petitioners. 

^  I  only  heard  the  openings  of  the 
counfel  on  each  fide  ( i).  The  caufe  lafted 
from  the  24th  of  February  to  the  i6th  of 
March. 

(1)  Videfupra^  P-  41- 

On 
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On  Thurfday,  the  1 6th  of  March,  the 
Committee,  by  their  Chairman,  informed 
the  Houfe  that  they  had  determined. 

That  John  HaUiday,  Elq.  and  Alex- 
ander Popham,  Efq.  were  duly  eleded, 
and  ought  to  have  been  returned  [\]. 

(I)  Votes,  p.  379,  380. 
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XI. 


THE 


CASE 

Of  the  BOROUGH  of 

PONTEFRACT, 

In   the  County  of  Y  o  R  K. 


B  b  4 


The 


The  Committee  was  choftn  on  Tuefday,   the  28th  of 
February,  and  confifted  of  the  following  Gentlemen, 

Lord  Charles  Spencer,  Chairman,      \  Oxford/hire 

Peeblesfhire 
Gloucefterlhire 
Warwickfhire 
Bcdwin 
Bath 

Lincoln  {hi  re 
Edinburghfliire 
Gatton 
Wiltftiire    X 


Lord  Advocate  of  Scotland 
Edward  Southwell,  Efq. 
Thomas  George  Skipwith,  Efq, 
Paul  Methuen,  Efq. 
John  Smith,  Efq.  - 

Charles  Anderfon  Pelham,  Efq. 
Sollicitor  General  of  Scotland, 
William  Adam,  Efq. 
Charles  Penruddocke,  Efq. 
John  Scudamore,  Efq. 
William  Egerton,  Efq. 
Sir  Roger  Moflyn,   Bart. 

Nominees, 
Of  the   Petitioners. 
Ge6rge  Johnftone,    Efq. 


§    ]  Hereford 
Brackley 


Flintfhire 


Appleby 
J  Eaft  Grinftead 


Of  the  Sitting  Member Sy 
Lord  George  Germaine, 

Pe  T  I  T  I  ON  E  R  S. 
The  Flon   Charles  James  Fox  ;    Jind  James  Hare,  Efq. 
Several    Inhabitants,    Floufeholders,    and   Electors   of 
the   Borough    of  Pontcfraft. 

Sitting  Members, 
Sir  John  Goodricke,  Bart.      Charles  Mellifh,  Efq. 

Counsel 

Far  the  Petitioners, 

Mr.  Lee,         Mr.  Alleyne, 

For  the  Sitting  Members^ 
\lt,  Mansfield,        Mr.  Bearcroft, 


'TimoO 


'  tfr'"t   A         S         E 

Of   the    BOROUGH   of 

ilooni 

.1?,  O    NT    E    F   R   A   C    T. 


ON  Wednefday,  the  firft  of  March, 
when  the  Committee  met,  the  two 
petitions  were  read  (i),  and  it  appeared, 
that  the  only  queftion  in  the  cafe  was  con- 
cerning the  right  of  election  in  the  borough 
of  Pontefraft  ;  Whether  a  refolution  of 
1624^  or  one  of  1770,  was  to  be  con- 
fidered  as  the  laft  determination  in  the 
Houfe  of  Commons,  within  the  meaning 
of  the  ftatute  of  George  the  Second. 

If  the  firft  was  that  determination,  Mr. 
Fox  and  Mr.  Hare  had  an  unqueftionable 
majority,  and  were  duly  eleded ;   and  vice 

On  the  opening  of  the  caufe,  it  be- 
came a  matter  of  difpute  among  the  coun- 

(i)  Votes,  6  Dec.  p.  24>  25. 
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fel,  whether  any,  or  which,  of  thofe  two 
refolutions  fhould  be  read,  before  the  ar- 
gument ihould  be  gone  into  concerning 
them.  If  one  of  them  were  read,  it  was 
faid,  that  the  {landing  order  of  173-!- 
might  be  then  thought  to  attach  upon  it, 
fo  as  to  bar  the  counfel  from  giving  evi^ 
dence  to  contradidt  it. 

The  Committee  agreed  that  both  fhould 
be  read. 

The  counfel  for  the  fitting  members  al- 
ledging  that  they  doubted  how  far  the 
entry  of  1 624  in  the  printed  Journals  was 
a  true  copy  :  the  Committee  refolved,  that 
the  original  fliould  be  fent  for. — Bat,  on 
examination,  it  appeared  that  the  writing 
could  not  be  read  but  with  great  diffi- 
culty (A).  On  which  it  was  agreed  that 
the  refolution  fhould  be  read  from  the 
printed  copy,  and  that,  if  either  of  the 
parties  fhould  object  to  any  part  of  it,  re- 
ference fliculd  then  be  made  to  the  ori- 
ginal. 

There  arc  two  Journals  of  that  period. 
In  the   iirft,   (intituled    **  Originals   of 
*'  the   lefTion   of   i^arliamcnt,    holden  at 
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"  Weftminfter,    i()^  Februarii,    21^  Ja^ 
^'  cobi)  (i),    there  is  the  following  entry  : 

28  May,  I  624.  *'  Mr.  Glanvyle  re- 
^*  porteth, 

*'  For  Pomfrett,  two  points:  i.  Who 
"  the  eledors — Refolved  by  the  Committee^ 
*'  there  bemg  no  charter^  nor  prefcription, 
*^  for  choice ^i  the  ekdiion  is  to  be  made  by 
*'  the  inhabit  ant  Sy  houfeholders^  refiants, — 
"  Refolved  alfo  fo  now,  upon  the  quef- 
^'  tion  — 

'*  2.  That  the  Committee  alfo  of  opi- 
*'  nion,  in  refpedl  the  poll  demanded, 
*'  though  interrupted  by  Beamont,  yet 
**  the  poll  not  being  purfued,  the  choice 
*^  of  Sir  Jo  Jackfon  void,  and  a  new 
^'  warrant  to  iffae  for  a  new  choice  (2)."— - 

In  the  other,  (intituled,  *'  Prima  fejjio 
f '  Parliamenti  inchoat.  apiid  IVeJlm,  decimo 
"  nono  die  Februarii^  anno  regni  regis  fa- 
**  cobi^  Anglice-i  Gff.  vicef.mo  prima,  et 
"  Scotia^  quinquagejimo  feptimo)  (:),''  there 
is  the  following  account  of  the  fame  report; 

(i)  Journ.  vol.  i-   p,  760. 

(2}  Journ.,voI.  i.  p  714.  col.  2. 

(3)  Jo"*n-  vol.  i.    p.  715- 

^'  28. 
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28.  May,  1624.  ''  Mr.  Glanvill  re- 
**  ports  from  the  Committee  of  privi- 
"  ledges  : 

*'  Concerning  Pomfret.-- -Queflion,  of 
**  Sir  John  Jackfon. — Committee  refolved, 
f^all  the  inhabitants,  houfeholders,  ought 
v**tQ  have  voice.  2.  Committee  refolved, 
"upon  the  latter  writ  no  burgefs  duly 
*'  chofen  ;   but  a  new  writ  to  go. 

"   ReJoIvea\  That  the  e legion   ought  to 
,t\,hey  in  Fomfrety  by  the  inhabit  ant  s^  houj- 
**  holders^    rejiants  there. 

"  Refolved,  That  neither  Sir  Jo.  Jack- 

^'"*f  fon,  nor   Sir  Rich.  Beomont,    are  duly 

,*^*ele6led;    and  that  a  new  writ  fhall  go 

**  out,  for  a  new  eledion  (i)," 

^  The    refolution    of    1770,    is    as  fol- 

IqwS  : 

6  February,   i  770.     Refolved,   **  That 

ff  the  rieht  of  eleflion  for  members  to 

.  *'  ferve  in  Parliament  for  the  borough  of 

.-^**  Pontefrad:,  in  the   county  of  York,   is 

*'  in  pcrfons  having  within   the  faid   bo- 

(1)   (Thefe  two  by  the   Ijoufe,  in   confeqneijce  of 
the  report  of  the  Committee.)    Journ.  vol.  i.  p.  797. 
:;¥?1-  2.  p.  798. 

*'  rouch 
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*^  roiiglx   a  freehold  of    burgage   tenure, 
**  paying  a  burgage  rent  (i).  ' 

Counsel  for  the  petitioners. 

If  the  refohition  of  1624  was  the  lajl 
determination  of  the  Houfe  in  1729,  when 
theftatute  of  George  the  Second  pafled  (2), 
no  fubfequent  ad:  of  the  Houfe  can  annul 
it :  for  that  ftatute  is  binding  on  the  Houfe 
of  Commons,  and  every  laft  determination 
is  to  be  confidered  as  incorporated  with, 
and  making  part  of,  the  ftatute,  as  much 
as  if  it  were  there  recited. 

It  cannot  be  faid  that  it  is  only  binding 
on  returning  officers.  The  a6t  of  the- 
7th  and  8th  of  WilHam  the  Third  (3)  had 
aheady  made  the  laft  determination  of  the 
Houfe  conglufive  as  to  them ;  and  we 
can  never  fuppofe  that  the  legiflature  in- 
ferted  a  new  claufe  in  a  fubfequent  law 
for  exactly  the  fame  purpofe.  The 
hiftory  of  the  fourth  fediion  of  the  ftatute 
of  George  the  Second  is  to  be  found  in 

(i)  Journ.  vol.  xxxil.  p.  665.  col.  2. 
(2)  Geo.  II.  cap.  24.  §  4.  ^^  <>w'  ^ 
(3)Chp.  7.  §1. 

the 
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the  debates  of  lyyh   when   the  ftanding 
ordier  of  that  year  was  made.     On  that 
occafion  it  appears  'that  there  were  feme 
people  who,    thinking  all  reftraint  on  the 
fovereign  power  of  the   Houfe  of  Com- 
mons in  election  matters  a  great  inconve- 
nience,   oppofed   the  ftanding  order,    and 
endeavoured  to  explain  the  ftatute  fo  as  to 
make  it   nothing   more  than  a  re-enad- 
ment  of  the  7th  and  8th  of  William   the 
Third.      Sir  William  Yonge  was  one  of 
thofe.     In  anfwer  to  a  fpcech  of  his  own 
on  the  fubjed:,    Sir   Jofeph  Jekyl  told   the 
Houfe,   '*  That  he  was  a  member  of  Par- 
*'  liament  wheA   the  ad  of  George   the 
*'  Second  pafled  ;   That  this  claufe  was  not 
*'  in  it  when  it  went  up  to  the   Houfe   of 
**  Lords,   but  was  inferted  as  an   amend- 
*'  ment  there;  not  indeed  with  any  friendly 
*'  view  to  the  bill,   but,   on  the  contrary, 
**  in  the  hopes  of  its  being  thrown  out  ort 
**  that  account  in  the  lower  Houfe  ;   thofe 
**  who  propofed  the  amendment  imagining 
"  that  the  Commons  would  not  confent  to 
*^  fuch  a  reftraint   iij^on  themfehes ;   That, 

"  how- 
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**  however,  the  majority  of  the  Houfc 
*^theri  thought  It  a  reafonabie  and  a  ne- 
"  ceflary  rejiraint^  in  order  to  prevent,  in 
*'  time  to  come,  that  frequent  contra- 
**  diction  in  their  determinations  with  re- 
^^  fped:  to  elediions,  which  had,  in  time 
*'  paft,  greatly  contributed  to  the  giving 
*'  people  a  contemptible  opinion  of  all  the 
*'  proceedings  of  the  Houfe  ( i).'* 

The  meaning  and  efFecl  of  the  fiatute 
of  George  the  Second  being  fo  evident, 
it  remains  only  to  fiiow,  that  the  refo- 
liition  of  1624  was  a  determination  of 
the  right  of  election,  and  that  there  was 
no  pofterior  determination  in -the  Hcufe 
from  thut  time,  till  1729,  when  the  f^a- 
tute  took  place. 

That  refolution  was  a  clear  determi- 
nation of  the  right  of  eledtion.  The  ac- 
count given  of  it  by  Glanville,  the  Chair- 
man of  the  Committee  who  tried  the  caufe, 
correfponds  perfedlly  with  the  entries 
which  have  been  read  from  the  Journals  (2)* 
Both  thofe  entries  arc,   in  fubftance,    en- 

(i)  Commons  Deb.  vol.  ix.  p.  96,.  97^ 

tirely 
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lirely  confonant  to  each  other,  and  they 
are  both  authentic  ;  for  the  firft  was 
written  by  the  clerk  of  the  Houfe,  and  the 
other  by  his  fon,  who,  on  account  of  the 
father's  indifpofition,  v^as  appointed  to 
affift  him  in  keeping  the  Journals,  and 
was  paid  by  the  Houfe  ( i ). 

The  queftipn  of  the  right  of  eledion 
was  diredlly  before  the  Committee  and 
the  Houfe  ;  if  that  be  neceffary  to  bring 
the  determination  within  the  ftatute. — Sir 
Richard  Beaumond  pretended  that  the 
right  was  in  the  freeholders  of  the  borough 
only  (2)  (B). 

It  was  highly  proper  for  the  Houfe  to 
afcertain  the  right  at  that  time,  as,  from 
the  reign  of  Edward  the  Firft  till  1621, 
there  had  been  no  eledtion  for  this  bo- 
rough (3)  (C). 

The  Committee,  and  the  Houfe,  de- 
termined the  right  on  the  general  prin- 
ciple of  law,  not  to  ferve  any  particular 

(i)  Journ.  vol.  I  p.  798.  col.  2.-29  ^%>  '^24. 

(2)  Glanv.  p.  142. 

(3)  Glanv.  p.  140.  Journ.  vol.  i.  p  572.— 26 
March,  j62i,  p.  576.-27  Mar. 

pur- 
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l^urpofe  in  this  borough,  which  has  been 
too  often  the  motive  in  other  cafes,  where, 
hotwithftanding,  the  decifion  is  final,  and 
hot  to  be  qiieftioned.  The  general  prin- 
tiple,  *'  That,  where  there  is  no  charter 
*'  or  prefcription  to  the  contrary,  all  the 
**  inhabitants,  houfeholders5refiants,  ought 
**  to  have  voices,"  had  been  recognized 
by  the  fame  Comrtiittee  in  the  cafes  of 
Dover  (1),  and  of  Cirencefler  (2) ;  and 
though  there  were  controverted  elections 
for  Cirencefler  in  1690  (3),  and  in  1709 
(4),  the  right  of  eledtion,  as  determined  on 
the  general  principle  in  1624,  ^^^  never 
difputed  or  denied. 

If  the  refolution  in  1624  was  a  clear 
determination  of  the  right  of  eledion,  it 
"Will  be  eafy  to  fhow,  that  from  that  time 
till  the  ftatute  of  George  the  Second  took 
efFed,  there  had  been  nothing  done  by 

(i)  Glanv.  p.  63, 

(2)  Gianv.  p    107.     Journ.  vol,  ii  p.  708.  coL 
1.  21  May,  1624. 

(3)  Journ.  vol.  x.  p.  461,  col.  I. 

(4)  Vol.  xvi.   p.  235.  col.  I. 

Vol*  ii  C  € 
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the"Houfe  of  Commons  to  abrogate -oj 
overturn  it.  ''   ^^  '  ' "* 

In  166c,  there  was  a  treble  return  for 
Pontefrad,  but  the  right  of  eleflion  does 
.not  feem  to  have  been  in  ligitation ;  and 
,the  Committee  (i6th  May)  having  re- 
ported generally^  that  Sir  George  Savllle, 
Baronet,  and  William  Lowther,  Efq.  had 
the  greateft  number  of  voices,  and  ought 
to  fit,  the  Houfe  came  to  a  lefolution  that 
they  were  duly  eleded,  and  fhould  fit ; 
and  ordered  that  the  clerk  of  the  crown 
fhould  take  the  other  two  returns  off  the 

.file(i.) 

1695,  29th  November,  a  petition  was 
prefented  to  the  Houfe,  complaining  of  an 
undue  eledion  (2),  on  the  part  of  Sir  Jolin 
Bland,  which  was  referred  to  the  Com- 
mittee of  privileges  and  ele£tions,  but  on 
the  lotli  of  February  following  it  was 
withdrawn  (3.) 

il9.9^  17th  January,  "  Sir  Rowland 
Gwyn,   reported  from  the  Committee  of 

(i)  Joiirn.  vol.  vlil.  p.  33.  col.  i. 
(2)  Journ.  vol.  xi.  p.  341.  co!.  2. 
(3}  Journ.  fame  vol.  p.  356.  col.  i". 

prl- 
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privileges  and  ele£lions,  on  the  petition 
(i)  of  Robert  Monfton,  Efq.  complain- 
ing of  an  undue  eledion  and  return  of 
John  Bright,  Efq.  to  ferve  for  the  borough 
of  Pontefradt,  '*  That  the  right  of  elec- 
*'  tion  was  agreed  to  be  in  fuch  perfons  as 
**  have  an  inheritance  or  freehold  of  bur- 
**  gage  tenure  within  the   faid    borough 

"  (2)." 

rf  o  v>  H^^  February,  a  new  petitiorl 
Was  prefented  in  favour  of  Mr,  Monfton, 
and  againfl:  Mr.  Bright,  who  had  beeil 
returned  again  on  a  new  election,  the 
former  having  been  fet  afide  in  the 
Houfe  (3).  Before  this  petition  came  to 
be  tried  in  the  Committee  of  privileges 
and  elediotis  (4)  the  Parliament  was  dif- 
folved  (5). 

Laftly;  1 7II,  22  March,  Mr.  Hamp- 
den reported  from  the:  Committee  of  pri- 

(i)  Firft  prefented  i6thl)ec.  1698.  Journ.  vol.  xiiJ 
p.  356.  col.  i. 

(2)  Journ.  vol.  xin.  p.  126.  col.  2. 

(3)  Journ.  vol.  xiii.  p.  209.  col.  i. 

(4)  Journ.  fame  vol.  p.  225  col.  1.  244.  c.  i,  i. 
(5}  19  Dec.  1 70c,  fame  vol.  p.  322,  323. 

C  c  2  vilege:? 
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vileges  and  eledions,  on  the  petitions  or 
Sir  William  Lowther,  Baronet,  and  Hugh 
Bethel,  Efq.  and  of  certain  burgefles  of 
Pontefradl  ( i ),  "  That  it  was  agreed.  That 
**  this  was  a  borough  by  prefcription  ; 
*^  and  that  the  right  of  eledion  is  rn  per- 
*^  fons  having  a  freehold  of  burgage  te- 
*■*  nure,  paying  a  burgage  rent." 

From  this  complete  deduction  of  all- 
the  proceedings  in  the  Houfe,  between 
1624  and  1729,  relating  to  eleftions  for 
for  this  borough,  it  is  evident  that  dur- 
ing that  interval,  there  was  no  refolution, 
no  determination  of  the  Houfe  on  the 
right ;  nothing  but  agreements  of  parties  ; 
and  neither  the  agreement  of  parties  (2), 
nor  even  the  refohition  of  a  Committee, 
nnlefs  ratified  by  the  Houfe,  can  alter  the 
law  of  elc^dions. 

The  refolution  of  1624,  therefore,  was 
the  laft  determination  in  the  Houfe  of 
Commons  of   the  right  of  eledlion    for 

(i  )    Jouin.  vol.  xviil.  p.  369.  col.  2.  p.  405.  col. 
2»  p.  4.C9.  col.  2. 

(2)  Cafe  of  Circiiccflcr,  2i  May  1624,  ^i^^^^  *"  ^^^ 
•afeof  Bridol,  p.  27c. 

Pen- 
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Pontefradl,  at  the  time  when  the  ftatutc 
of  George  the  Second  took  place ;  and 
confequently  became,  by  the  operation  of 
the  ftatute,  final  to  all  intents  and  pur- 
pofes  ;  and  cannot  be  altered  or  annull- 
ed by  any  thing  which  the  Houfe  either 
has  done,  or  can  do,  fubfequent  to  that 
iiatute  (D). 

Counsel  for  the  fitting  members. 

The  refolution  of  1770  is  conclufive. 
.    Though  the  laji  deterininaUon  is  bind- 
ing  on    the    Houfe    of    Commons,    yet, 
v^rhere   a  doubt  arifes  whether  there  is  a 
lafl:  determination,  the  Houfe  is  the  only 
court  competent  to  try  that  quefdon,    and 
decide  upon  it;   and,  in  1770,  the  Houfe 
did    decide   that    what    appears    on    the 
Journals  of  1624  is  not  a  laft  determina- 
tion  within   the   meaning   of  the  adt  of 
George  the  Second  ;  for  they  refufed  to 
let  it  be  read  as  fuch,  upon  a  divifion  of 
161  to  32. 

Would  not  a  returning  officer  be  bound 
to  follow  the  refolution  of  1770  ?  It  is 
the  lad  determination,  in  point  of  time  ; 
^nd  coijld  he  take  upon  him  to  queftion 

C  c    3  its 
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its  varidity-,  or  to  turn  over  the  Journals, 
and  fix  upon  fomething  elfe  as  the  laft 
determination  ?  If  he  could  not,  fliall 
there  be  one  laft  determination  for  return- 
ing officers,  and  another  for  this  Com- 
mittee ? 

It  feems  to  be  admitted,  by  the  coun- 
fel  on  the  other  fide,   that   if  there   was 
no  determination  before  the  year   1729, 
then  the  firft    after  that   epoch  fliall  be 
the  final  determination  within  the  mean- 
ing of  the  ftatute.    This  Committee  has  a 
power  co-extenfive  with  what  the  Houfe 
of  Commons  formerly  had  ;   but  it  is  not 
a  court  of  appeal  from  former  decifions  of 
the  Houfe ;    and   the  court  competent  to 
the  quefcion   having  determined   that  the 
right  of  election  for   Pontefrafl  was    not 
finally  fettled   till    1770,     the  Committee 
cannot  controvert  the  judgment. 

If  the  Committee,  however,  fliould 
not  think' themfelves  precluded  from  go- 
ing mtb  ttie  proceedings  in  1624,  a  fair 
examination  of  the  account  given  in  the 
Journals  of  thofe  proceedings,  will  demon- 
ftrate  that  what  the  counfel  for  the  peti- 
tioners 
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tioners  afTecl  to  treat  as  a  laft  determina- 
tion, cannot  be  confidered  as  fuchJ 

One  of  them  feems  to  admit,  That  there 
cannot  be  a  determination  vjithin  the 
meaning  of  the  adl  of  Parliament,  unlefs 
where  the  right  of  eledlon  Is  litigated,  and 
the  parties  are  diredly  at  iffue  upon  It. 
This,  indeed,  mufh  have  been  the  reafon 
which  Induced  the  legiflature  to  ufe  the 
word  '^  determinatmi^^  borrowed  from 
Weftminfter-hall,  Inftead  of  "  rejolution^' 
the  common  technical  word  In  the  Houfe 
of  Commons.  But  It  is  evident,  both 
from  the  Journals,  and  Glanville  himfelf, 
that,  In  1624,  the  right  of  eledion  was 
not  a  necefiary  queftion  In  the  caufe.  The 
true  and  only  point  v\ras,  Vv^hether  the  elec- 
tion fhould  be  void,  the  poll  having  been 
improperly  ftopt.  If  the  Committee  or 
the  Houfe  decided  upon  anything  elfe,  the 
declfion  was  extrajudicial.  It  was  a  mere 
fpeculative  opinion  of  the  Conamlttee 
"  That,  In  boroughs  where  there  Is  no 
*'  charter  or  prefcription  for  choice,  the 
"  right  Is  In  the  inhabitants,"  The  prin- 
ciples of  the  major  part  of  thofe  who  com- 

C  c  4  pofed 
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pofed  that  Committee   are  well  kqown. 
They  w^re  difpofed  to  feize  all  opportu- 
nities of  rendering  every  part  of  the  con- 
ftitution  as  popular  as  they  could.    But  on  . 
the  fpeculative  doftrine,  the  beft  antiqua- 
rians and  lawyers  are   of  a  contrary  opi- 
nion.    It  appears,   from  Dr.  Brady,  and 
other  writers  on  the  fubjefl:,  that  the  right 
of  eledlion  in  all  boroughs  was    anciently 
only   in  the  tenants  of  burgage   tenure. 
Lord   Chief  Juftice  Holt,    in  the  cafe  of 
Afhby    and  White,  fays,  ^'  That  It  is  part 
**  of  the   conftitution   of    England,    that 
**:  burgage     tenure  boroughs    fhall     ele£t 
-.f.?, members   to   ferve   in   Parliament,   and 
*'  that,  in  that  cafe,  the  right  of  eledion  is 
f*^  a  privilege  annexed  to  the  burgage  land, 
.  ^'  and  is  a  real  privilege  (i)'*   If  it  be  faid, 
that  that  opinion  was  delivered   oiiter  by 
him,  ftill  it  is  of  equal  weight  with  a  fpecu- 
lative tenet  of  ferjeant  Glanville,  or  of  any 
other  member  of  the  Committee  of  i  624. 
The  refolution,  as  ftated  in  Glanville^s 
Reports,  is  merely  hypothetical.     It  pro- 

{1)  6  MoJ.  51,  52.     Lord  Raym.  951.     Salk.  18. 
2Q-  3- 
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iQeeds  on  the  fuppoliti'6S  that  tKer^  is  no 
charter  of  incorporation  to  this  borough 
of  an  earlier  date   than  the  4th  of  Henry 
the  Fourth.     But  there  are  charters  of  a 
much  earlier  date.     One  of  the   5th  of 
Richard  the   Firft,  from  Roger   de  Lafci^ 
conftable  of  Chefter,  and  lord  of  the  caftle 
and  borough  of  Pontefract,  who  thereby, 
among  other  privileges,  ''  grants  and  con^ 
^^  firms  to   his  biirgejjes  of  Pomfret,    and 
^'  their  heirs    and  fucceflbrs,   liberty  and 
^^  free  burgage,   and  their  tofts  to  be  held 
^'  of  him  and  his  heirs  in  fee,  paying  I2d. 
V  for  each  whole  toft,  &c.  as  in  the  time 
**  of  Henry  de  Lafci(i):"   and  this  car- 
ries  the  conflitution  of  the  borough  be- 
yond  the  time  of  legal  memory.     An- 
other of  the  6th  of  Edward  the  Firft  from 
Henry  de  Lafci,  earl  of  Lincoln  confirms 
the  former.    Thefe  charters  prove  the  hy- 
pothefis  of  the  Committee  to   have  been 
falfe  ;  and,  if  fo,  the  conclufion,  although 
jpo  othpr  objedion  lay  to  it,  muft  fall  to 
the  ground. 

(i)  This  was  given  in  evidence. 

Ail 
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All  the  returns  fmce  1624,  ihow  ihaltJ 
the  refolutlon  of  that  year  was  never 
thought  to  be  decifive  of  the  right  of  elec- 
tion. There  is  one  bearing  date  only 
three  years  afterwards,  which  is  in  the 
name  of  the  majory  combitrgenfes,  (now 
called  aldermen)  and  burgenfes^  without 
a  word  about  inhabitants.  From  1627  to 
1699,  except  in  one  inftance,  they  all  run 
in  the  fame  manner.  In  that  inftance, 
and  in  every  inftance  fmce  1699,  the  word 
"  comburgenfes*'  is  left  out,  and  the  in- 
dentures of  return  purport  (1)  to  be  be- 
tween the  mayor  and  burgefles,  but  ftill 
not  a  word  of  inhabitants.  It  cannot  be 
pretended  that  this  was  merely  the  cor- 
porate name,  for  the  form  is  not  '*  In- 
**  denture  between  the  mayor,  aldermen, 
*«  and  burgefles  of  Pontefrad/*  But 
**  Indenture  between  A.  mojor^  B,  C,  D, 
*'  &c.  combin'genfesj  E,  F,  G,  H,  &c.  bur- 
<*  genfcs^'  fo  that  thofe  words  are  defcriptive 
of  the  particular  pcrfons  who  voted  at  the 
different  eledions. 

<0  The  returns  were  produced  and  read. 

The 
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The  agreements  in  1699  and  1715,  if 
they  did  not  decide  the  right,  are,  at  lead, 
ftrong  evidence  to  ihow  what  the  right  was 
always  underftood  to  be,  and  that  it  was 
never  thought  that  it  had  been  decided 
in  1624. 

But  the  bare  infpedion  of  the  two  en- 
tries of  that  tranfadion  in  the  manufcript 
Journals  is  fufficient  to  fatisfy  the  Com- 
mittee, that  in  thofe  loofe  and  inaccurate 
minutes,  taken  by  two  different  perfons, 
and  in  many  things  varying  materially 
from  each  other,  there  is  nothing  like 
that  fort  of  determination  v/hich  the  legilla- 
ture  meant  to  fpeak  of  in  the  ftatute  of 
George  the  Second. 

About  the  year  1742,  the  projefl:  of 
printing  the  Journals  was  fet  on  foot,  and 
Mr.  Hardii>ge,  then  clerk  of  the  Houfe,  a 
man  of  great  learning  and  accuracy,  was 
appointed  to  examine  the  originals,  and 
report  his  obfervations  to  the  Houfe. — In 
his  report,  he  fays,  "  The  Journals  of 
*'  the  reign  of  King  James  the  Firfl  (being 
*'  for  the  moft  part  minutes  taken  by  the 
f*  clerk,  and  not  afterwards    tranfcribed) 

are 
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/"Iff  <^  ^  ■*  ■* 

^  are' in  many  places  incorre£l  and  almofi; 

"  **  illegible,  and  are  alfo  much  impaired  by 

'*  length  of  time  and    various   accidents. 

^^  Yet,  as  they  contain  the  hiftory  of  many 

"  **  important    tranfactions,    and    alfo    the 

**  heads   of    fpeeches  delivered  by  many 

**  famous  members  in  debates  concerning 

*'  the  prerogative  of  the  crown,  and  the 

"  liberty  of  the   fubjeG,  &c.    they  feem 

^*  worthy  of  very  great  regard." 

This  report  of  Mr»  Hardinge  v/as  fub- 
fequent  to  the  ftatute  of  George  the  Se- 
cond. Is  it  to  be  fuppofed,  that  if  he  had 
thought  there  was  any  thing  in  the  Jour- 
nals of  James  the  Firfl's  reign,  decifive  of 
the  rights  of  eledion,  he  would  have 
overlooked,  in  his  report  to  the  Houfe,  a 
reafon  for  preferving  them  much  more 
weighty  than  that  which  he  fpecified  ? 

Glanville  gives  a  fuller  account  of  the 
proceeding  in  1624  than  cither  of  the  en- 
tries in  the  Journals,  yet  he  does  not  fay 
that  the  Houfe  adopted  the  opinion  bf  the 
(Committee  concerning  the  right  of  elec- 
tion. On  the  contrary,  after  ftating  that^ 
^mong  feveral  other  propofitions,as  having 

beei^ 
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been  agreed  upon  by  the  Committee,  he 
adds,  **  In  conclufion,  the  Committee  were 
"•^  of  opinion,  that  a  warrant  ought  to 
•*  go  forth  for  a  new  writ,  the  former 
*  f*  eledlion  being  void  ;  w/iic/i  being  fo  re- 
"  ported  to  the  Houfe,  was  there  refolv- 
'  *^  ed  and  ordered  accordingly/ '  That 
is,  it  being  reported  that  the  Committee 
thought  the  eledlion  void,  the  Houfe 
refolved  that  it  was  fo,  and  ordered  a  new 
writ  to  be  made  out.  If  the  Houfe  had 
adopted  theprevious  propofitions,  Clan- 
ville  would  have  ufhered  in  his  account  of 
them  as  he  does  in  other  cafes,  where  the 
Houfe  adopted  and  confirmed  the  refo- 
lutions  of  the  Committee,  by  faying,  *'  It 
**  was  conceived  by  the  Committee,  and  fo 
^  reported  to  the  Houfe,  and  there  re- 
•^folved(i)  (E)/* 

If  this  Committee  were  to  fet  afide  the 

^determination  of  1770,  oft  a  future  oc- 

cafion  a  fubfequent  Committee  may  ftill 

.  confider  it  as  the  rule  of  their  judgment, 

and  thus  this  borough  become  an  endlefs 

fcene  of  uncertainty  and  litigation. 

^'^'(i)  Glanv.  Cafe  of  Blechingley,  p.  33,  and  other 

eafes  pajfmu 
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f  Counsel  for  the  petitioners,  In  reply. 

A.Jt  IS  neither  admitted  that  the  a'<a  of 
George  the  Second  had  a  profpediive  ef- 
fed,  as  has  been  alledged ;  nor  that  a 
refolution  of  the  Houfe  on  the  right  of 
eledion  is  not  binding  if  the  point  was 
not  diredly  the  fubjedt  of  controvcrfy  be- 
tween the  parties. 

However,  neither  of  thofe  propofitlonsy 
€ven  If  they  were  true,  can  affed  the  pre- 
fent  qucflion  ;  for  It  has  been  proved  that 
the  right  of  election  was  litigated  In  1624 
(1),  Glanvllle  ftating  that  It  was  pre- 
tended on  the  part  of  Sir  Richard  Beau- 
mond  that  the  freeholders  only  had  voice 
in  eledllon,  from  which  we  muft  Infer, 
that  the  other  candidate  contended  for  a 
more  extenfive  right;  and,  If  there  was 
a  determination  then,  all  Idea  of  a  pro- 
fpedive  operation  of  the  ftatute  In  the  pre- 
fent  cafe  Is  at  an  end. 
^^.When^the  ad  of  Parliament  fpeats  of 
the  lajl  dcterviination  In  the  Houfe  of  Coiu- 

(i)  Glanv.  p.  14*2. 

jnon^, 
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mons,  it  means  the  laft  refohition  deter^ 
mining  the  right  of  eleBion.  All  determi- 
nations in  the  Houfe  of  Commons  are 
called  refolutiojis^  as  thofe  of  the  court  of 
Chancery  are  called  decrees^  and  thofe  of 
the  courts  oi\diV7^  judgments,  "  Determi- 
nation^'* is  not  a  technical  word  in  Weftmin- 
fter-hall,  nor  the  name  given  to  the  de- 
cifions  of  any  court  in  particular;  it  is  a 
general  popular  word,  expreffive  of  judg- 
ments, decrees,  refolutions,  &c.  according 
to  the  court  which  happens  to  be  in  the 
contemplation  of  th^  fpeaker  who  ufes  it. 

One  of  the  objedions  to  the  refolution 
of  1624  is,  that  there  are  two  entries  of 
it.  As  if  double  evidence  of  any  thing 
ought  to  induce  us  not  to  give  any  credit 
to  it.  It  is  faid  the  two  entries  vary. 
They  do  in  expreflion,  but  are  the  fame 
in  fubftance,  and  both  the  perfons  who 
made  them  were  equally  the  fervants  of, 
and  authorifed  by,  the  Houfe  ( / ). 

The  argument  drawn  from  Mr.  Har- 
dinge^s  report   is  a   fmgular  one.     It  i^ 

(i)  Supra^  p.  ^86. 

equally 
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equally  valid  againft  any  other  determi-s 
nation  of  the  right  of  eledion  in  the 
reign  of  James  the  Firft.  Yet  the  Houfe 
has,  fince  the  ftatute  of  George  the  Se- 
cond, recognized  fuch  determinations  made 
in  the  fame  year  with  that  under  confider- 
ation.  Thus  that  of  9th  April,  1624^ 
concerning  the  right  of  eledion  ia  Chip- 
penham is,  by  a  refolution  of  28  January^ 
i74y,  called  the  laft  determination  of  the 
Houfe  (1). 

The  charters  anterior  to  that  of  Henry 
the  Fourth  mentioned  by  Glanville  do  not 
contain  any  regulation  touching  the  right 
of  eleftion ;  fo  that  though  they  had 
been  known  to  the  Committee  in  1624, 
their  judgment  would  have  been  the  fame^ 
Their  hypothefis  is  ftiil  true, — there  was 
no  charter  for  choice. 

It  will  be  difficult  for  the  counfel  on 
the  other  fide  to  impeach  the  credit  due  to 
the  dodlrines  of  Selden,  Coke,  Glan- 
ville, and  the  other  members  of  the  Com- 
mittee of  1 624,  by  calling  thofe  great  mcqf 

^i)  Vide  fupra^   Cafe   of  New  Radnor,  p.   330,  and 

note  (B)  p.  339. 

fadiious 
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faflious  republicans,  arid  they  will  nor 
i5nd  It  eafy  to  gain  equal  credit  to  thofe 
of  fuch  a  writer  as  Dr.  Bradyi  As  to 
what  is  faid  by  Lord  Holt,  in  the  cafe  of 
Afhby  and  White,  the  anfwer  to  it  is, 
that  it  was  clearly  faid  extrajudicially, 
and,  therefore,  can  only  be  confidered  as  a 
hafty  opinion  not  formed  upon  any  ma- 
ture coniideration  of  the  fubjed:. — White- 
lock  adopts  the  general  rule  of  the  Com- 
mittee of  1624.  **  The  King,''  fays  he^ 
"  may,  by  his  chartet*,  riiake  any  town  a 
"  borough,  and  grant  them  the  priviledge 
*'  offending  burgefles  to  Parliament,  and 
"  the  election  of  them  to  be  by  a  fpecial 
**  nunlber  of  the  inhabitants,  as  principal 
*•  burgefle3,  aldermen^  and  the  like  ;  but 
**  where  the  eledion  is  by  prefcription,  it 
**  is  generally  popular  (i).'' 

If  the  right  of  ele£lion  was  determined 
in  1624,  tio  fubfequent  ufage  can  afFed: 
or  alter  it*  Iti  the  cafe  of  Prefton,  id 
1768,  the  right  of  eledion  having  beeti 
determined,  in  166 f,  in  tTie  following 
tnanner, 

(i)  Vol.  i.  p,  500.     Videln\.TQiX,  note   {C)  p.  69^ 

Vol.  I.  Dd  i8  Dec, 
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18  Dec.    1 66 1,  Refolved,    «  That  all 
^^  the  inhabitants    of    the    faid   boroughb 
•*  of  Prefton  had  voices  in  theeleftion  {i)."ri 

The  counfel  for  the  fitting  members 
propofed  to  bring  evidence  to  fhow  (by 
fubfequent  ufage)  that  the  words  **  all  the 
**  inhabitants^^  in  the  refolution  of  1661, 
mean  only  *•  Such  in-burgefles  of  the  laft 
"  guild,  or  thofe  admitted  fince  by  copy  of 
*;'  court-roll,  as  are  inhabitants  of  the 
**  place,"  but  the  Houfe  refolved,  29  Nov. 
1768,  that  fuch  evidence  lhould„not_be 
admitted  (2).  rT^,rf>  o\\r^ 

But,  as  to  the  ufage  in  PontefraG,  it 
appears  from  Glanville,  that,  in  1 62  4,  none 
of  the  parties  ever  imagined  that  burgage 
tenure  had  any  thing  to  do  with  the  right 
of  eledlion.     Freeholders  in  a  borough  (to 
whom   one   of  the  parties    confined    the 
jright)    are   not   neceffarily     burgage     te^ 
nants.     In  Taviftock,  and  many  other  bo- 
roughs,  where  there  are  no  burgage  te- 
xHures,  the  right  of  voting  is  mjhe  free- 
iiioldcrs  of  the.Ji^orpiiglu^^'v  .    ?.  - 

( I )  Journ.  vol.  vili.  p.  336.  col.  2. 
(2),  Journ.  vol.  xxxii.  p,  79.  col.  2. 

^■•'-'  The 
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The  returns,  which  have  been  pro- 
duced, do  not  prove  the  ufage  fince  1 624  to 
have  been  as  contended  for.  "  Biirgenfes^'^ 
in  ancient  inftruments,  does  not  mean 
only  burgage  tenants.  Sir  Hi  Spelman^^ 
in  his  Gloflary,  Title  ^*  Bur  gar  ii  &  Bur^ 
*'  g^^fisy^  defines  them  to  be^  "  Burgo^ 
*'  rum  "oiUarumque  claiifarum  habit  at  or  es^^ 
Whitelock,  in  his  Commentary  on  the 
Parliamentary  Writ,  fays  "Burgeffes  are  the 
**  inhabitants  and  freemen  of  boroughs  (i)  ;'* 
and  in  another  part  of  the  fame  work  he 
calls  them,  **  Inhabitants  of  towns  or  bo- 
*^  roughs  inclofed  or  fortified  (2J."  The 
Houfe  of  Commons  themfelves  have  in- 
terpreted the  word  to  mean  inhabitants, 
both  in  charters,  and  returns. 

23  May,  i66oa  "  Mr.  Turner  reports 
**  from  the  Committee  of  eledions  the  cafe 
**  upon  the  double  return,  for  the  borough 
**  of  Abingdon  in  the  county  of  Berks  ; 
♦*  That,  upon  examination  of  the  fad;, 
**  the  queftion  appeared  to  be,  *'  Whether 
"  the  word  **  burgenfes*^  mentioned  in  the 

(i)  Voli  1.  p.  500.         (2)  Vol,  ii.  p.  95. 

D  d  2  **  char- 


/ 
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**  charter,     extends    to     the     inhabitants 

^^  within  the  borough  ;  and  that  the  Com- 

"  mittee  were  of  opinion,    they   do  ex- 

*^  tend  to  the  faid  inhabitants ;"   and  that, 

**  fubftrading  two  of  the   ekdors,    who. 

*'  were  aliens,   and  four  and  fifty  who  re- 

•■'^'  ceived  relief  in  the  town,  and  are  ftand- 

"  ing   almfmen    there,    Sir   John  Stone- 

**  iioufe,  Bart,  who  is  returned  by  one  in- 

?*'  denture,  had  a  greater  number  of  voices 

**  than  John  Lenthall,  Efq.  who  is   re- 

*'  turned  by  another  indenture  ;  and  that 

"therefore  the  faid   Sir  John  Stonehoufe 

*'  is  duly  eleded,  and  ought  to  fit, 

*'  Refolved,  That  this  Houfe  do  agree 
"with  the  Committee,  that  the  faid  Sir 
*'  George  (i)  Stonehoufe  is  duly  eleded, 
"  and  do  fit  in  this  Houfe  (2)" 

In  this  cafe  of  Abingdon,  the  Houfe 
mud  have  adopted  the  interpretation  put, 
by  the  Committee,  on  the  word  **  bur- 
*'  ^^^j"  in  the  charter,  as  that  is  dated 
to  have  been  the  only  queftion  on   which 

(1)  Should  be  "  John:' 

(2)  Journ.  vol.  vili.  p.  42.  col.  i  and  2. 

the 
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the    validity  of    Sir   John    Stonehoufe's 
eledion  turned.  '^h-a-a 

In  the  cafe  of  Aldborough  in  Yorkfliire, 
in  1690,  the  main  queflion  was,  *'  Whe- 
"  ther  the  right  of  election  was  in  a  Je* 
*'  kcl  number  of  burgeffes,  holding  by 
**  burgage  tenure Mn  the  faid  borough,  or 
^^  in  all  the  inhabitants  there  paying  fcot 
^'  and  lot."  <   . 

There  were  a  great  many  returns  pro- 
duced 6n  both  fides,  where  the  eledors 
were  defcribed  by  the  word  *'  hurgenfes^^ 
and  though  there  was  no  parole  evidence 
given  to  ihow  the  ufage  to  be  in  favour  of 
all  the  inhabitants,  the  Committee  and  the 
Houfe  came  to  the  following  refolution. 
^^^^17  May,  1690.  Refolved,  *'  That  all 
'^^' the  inhabitants  of  the  faid  borough  of 
**  Aldborough,  paying-  fcot  and  lot, 
*'  have  a  right  to  vote  in  electing  members 
^'  of  Parliament  for  the  faid  borough  (i)" 

It  is  to  be  obferved  that  there  are  bur- 
gage  tenures    in    both    thofe    boroughs 
(Abingdon  and  Aldborough)  as  well  as  in 
Pontefrafl:. 
( 1 )  Laft  determination.  Journ.  vol.  x.  p.  4 1 8.  col.  i,  2. 

D  d  3  If 
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"^If  the  Committee  fhould  decide  on  the 
prefent  occafion   as    the     Houfe    did   in 
1770,'  when,  by  one  of  the  1  aft  adts  of  its 
judicial  power,  an  additional  and  ftriking 
example  was  furnifhed  of  the  impropriety 
of  entrufting  it  any  longer  with  that  power, 
the  decifion  will  not  bind  any  future  Com- 
mittee,  nor  annul  the  rights  of  the  inha- 
bitants ;   which,  as  they  depend  on  an  ad 
of  Parliament,  and  are  fecured  by  it,  can- 
not be  taken  away  by  the  determination  of 
any  particular  caufe  like  this,  but  will  be 
ftill  as  valid   as  ever  on  a  new  eledion. 
It  is  eafy  therefore  to  fee  which  of  the 
two  ways  in  which  the  Committee  may  de- 
termine the  prefent  caufe,  is  moft  likely  to 
beget  future  litigation. 

On    Friday,     the  3d   of    March,    the 
Committee,   by  their  Chairman,  informed 
the  Houfe  that  they  had  determined, 
^    That    the  two  fitting  members   werie 
duly  eleded  (i). 

And,      on    the      Monday    following, 
pharles  Mellifh,    Efq.    having  been  like- 


( I )  Votes,  p.  325. 

wife 
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wife  chofea  a  burgefs  for  the  borough  of 
Boroughbridge,   in  the  county  of  York, 
made  his  eleftion   to  fcrve  for  the  bo- 
rough of  Pontefraa(i}.         ^vvoq  i£i jiLi^ 
-^J^nqoionii  3iii  to  b^niiaim  ">jqm£x^^ 


Ai^.rj  ^      ^  J  i.       \    ^^       k-.'  j' 


?o  nodBO' 


A  ybiil  ilo. 
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p AGE  380.  (A),  ^fe  annexed  P^^%'^]^J(^,JpuU 
t'ns.^f  i-he  firft  of  ihe  two  entries.  '  ",„t,;.J,  ,.-  .  ' 
P.  386.  (B.)  S(i)  %e  arc  told  by  Glanville's  book. 
The. whole  o/what  is  contained  in  the  father's  Jour- 
nal concerning  this  ele^ron,  is  the  fliort  entry  read 
to  the  Committee.  In  the  fon's,  previous  to  the 
entry  of  the  report  from  the  Committee,  ftatint^  the 
right  cf  eic6lion,  we  find  the  following  : 

"  I  April,  1624.     Sir  Thomas  Wentworth  pre- 
*'  fers  a  petition  from  Pom  fret.— ^Read.— 

"  The  mayor,  before  any  writ  came,  undertook  a 
«  place  for  Sir  Jo.  Jackfon  :  fhut  the  door  againft 
*«  thofe,  that  came  for  Sir  Richard  Beomont :  a 
*'  number  of  recufants  and  papifls  brought  in :  40 
«'  of  them  made  burgcfTes,  to  carry  the  eleflion.— 
•'f«'  The  election  being  naught,  the  return  cannot 
^'  be  good.— ^To  have  all  reported  to  the  Houfe 
*'  together, 

"  Sir  George  Moore This  town  admitted,  the 

«'  laft  Parliament,  to  fend   burgefTes. — Since   one 
*'  fide  heard  bycounfcl,  to  have  the  other  heard. 

"  Mr.  Glandvill,  upon  qucflion,  to  make  there- 
«'  port. — Confidered  one  point,  the  validity  of  the 

"  re- 
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««  return  :   Heard  no  counfel  on  either  fide  :    Had 
•*  the  writ,  and  two  indentures.     Sir  H.  Holcrcft 
««  double-returned,   he  waved   Pomfrett.      A  new 
^«  writ  went  down  to  Pomfret.     The  iherifF  makes 
*'  this  return  :  two  days  after  the  date  of  the  writ, 
f*  mayor  and  aldermen  told  him,  they  had  chofen 
*^  Sir  Jo.  Jackfon :   and  after,    the  1 1  of  March, 
*'  divers  other  aldermen  and    burgefles   told  him, 
"  they  had  chofen  Sir  Richard  Beomont.     He  re- 
*^  turned  two  indentures  :    i.  Mayor,  aldermen,  and 
*«  burgefies  ;— — The  common-feal  of  the  town  :   2. 
«  Four  or  five  aldermen,  and  the  reft  burgefles,  re- 
<«  turned   Sir   Richard    Beomont,  —  20    and  odd 
«^  hands.—. 

**  Committee  conceived,  thefe  feveral  indentures 
**  to  be  returned  by  the  fherifF.     They  thought,  the 
*'  form  of  it  irregular.      Their  opinion,    that  the 
''  return,  as  it  is,  hath  i'ubftance  fufficient  to  war- 
**  rant  Sir  John  Jackfon  to  come  into  the  Houfe. 
*'  Afore  they  rofe,  a  petition  exhibited  againft  the 
^'  eledion,— Writ  good  enough,  although  the  *  day ; 
*'  becaufe  it  begins  not  till  the  King  come.      Two 
*'  returns,  He  made  a  warrant  to  mayor,  aldermen, 
**  and    burgefles.    Sir  Jo.   Jackfon's    indentuie   is 
"  true  then,  according  to  the  warranty  other  not. 
*'  -—Bear  date  one  day.— Looked  on  the  hands  to 
*'  the  indenture  : — 40  to  one,  but  20  to  the  other, 
^'  Sir  Jo,  Jackfon   the  greater  number.    This  the 
'^  ground  of  the  opinion  of  the  Committee. 

"  Ordered,  That  this  bufinefs  of  Pomfret,   con- 
^Vcerning  the  eledion,  fliall  be  heard  at  the  Com- 

"  mittee 
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**  mitte©  of    privileges,    in    his    due   time,    ami 
^^  turn. 
=  6*  And  left,  by  the  Houfe,  to  the  choice  of  Sir 
«^  John  Jackfon,  whether  to  come  into  the  Houfe, 
«  or  to  forbear."     Journ.  vol.  i.  p.  75l>jj£  ii:oim\j^3 
<«  28  May,  Mr.  Glanville  reports,  &c,  q  £ 

P.  386.  (C.)  26  March,  162J.  «  Sir  Edward 
*'  Sands  moveth  for  Pomfrettj  which  in  Ed. 
*'  I.  time,  and  after,  fent  burgefTes :  after,  dc- 
«'  cayed  by  wars.— That  the  King  granted  them 
<'  a  charter,  4  Jac.  with  reflitution  of  all  their  li- 
"  berties  and  privileges,  notwithftanding  they  be 
«'  lofl,  forfeited,  &c.  That  they  have  evct.ii";, 
*'  thence—  1  r .  >.  j 

"  Committed  alfo  to  the  fame  Committee  for  pri- 
*«  vileges."    Journ.  vol.  i.  p.  572.  col.  2. 

27  March.  ''  Sir  George  Moore  rcporteth,  from 
•«  the  Committee  for  privileges  ;  That,  for  Pom- 
«  frett,  that  26  Edw.  I.  it  fent  burgefTes  ;  which 
'^  continued  a  good  while  after.  That,  by  reafon 
*'  of  the  baron's  wars,  it  grew  poor.  That  10^  5f 
*'  II®  H.  VI.  a  return  made,  they  could  not  fend 
''  burgefTes,  by  reafon  of  their  poverty.  That  4^ 
*^  Jac.  the  King  granted  them  all  their  former  liber- 
*'  ties  and  cuftoms,  notwithftanding  they  had  been 
*<  forfeited,  or  loft.  That  the  Committee  think- 
*'  eth  it  to  ftand  both  with  law  and  juftice,  that  A 
♦^  writ  fhould  go  for  choice  of  burgefTes. — 
<'  Upon  queftion,  Pomfrett  to  fend  burgefTes, 
««  Writ  ordered,"   Journ.  vol.  i.  p.  576.  col.  i. 
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'By  the  above,  it  would  fcem  that  this  borough 
had  been  reprefented  in  Parliament  after  the  reign 
of  Edward  the  Firft.  But  Glanville,  who  is  pro- 
bably more  accurate  though  his  account  is  of  lefs 
technical  authority,  fays,  that  it  difcontinued  being 
a  parliamentary  borough  from  the  time  of  king  Ed- 
ward the  Firft,  and  he  adds,  *'  That  by  reafon  of 
^^  the  long  difcontinuance  of  the  borough^  there  did 
<'  not  appear  any  known  ufage  or  prefcription  by 
^•'  whom  the  election  ihould  be  made,"  Glanv,  p. 
141. 

P.  391,  (P.)  From  1715  till  1768,  there  was  no 
controverted  election  for  PontefracSt.   10  Nov.  1768, 
two  petitions  were  prefented  to  the   Houfe,   com- 
plaining  that  at  the  laft  eledlion,    when  William 
MoncktonLord  Galway,   and  Henry  Strachey,  Efq, 
and  Sir  Rowland   Winn,  were  candidates,  the  re- 
turning officer  had  been  compelled  by  force  to  re- 
turn Sir  Rowland  Winn,  with  lord  Galway  j   and 
that  a  great  a  majority  of  the  legal  voters  would 
have  prefented  themfelves  and  voted  for  Mr.   Stra- 
chey, if  they  had  not  been  intimidated  by  the  vio- 
lence of  feveral  hundred  rioters,  armed  with  blud- 
geons,  and   other   ofFenfive    weapons.      Several  of 
the  rioters,    (as  one    of   the  petitions    fet    forth) 
had  been   convicted  on  an  information  tried  at  the 
affizes.     When   the  matter  of  thefe  petitions  came 
to    be    tried     (24th    November)    at    the    bar    of 
the  Houfe.      The    Houfe    refolved,     "  That   the 
*'  counfel    be   confined  to   proceed  only  upon  the 
f  <  allegations  of  the  faid  petitions,  which  complain 
'  of 
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■*'  of  the  freedom  of  the  fald  election  bein;;  dlf- 
*'  turbed  by  riots/'  And  after  hearing  counfel 
and  examining  witneffes  the  ele<Slion  was  declared 
to  be  void.  On  this  a  new  elei^ion  took  place, 
and  Sir  Rowland  Winn,  and  his  brother  Edward 
Winn,  Efq.  being  candidates,  together  with  lord 
Galway,  and  Henry  Strachey,  Efq,  the  two  laft 
were  returned,  and  the  other  two,  together  with 
certain  inhabitants  houfeholders,  in  their  interefl, 
petitioned  the  Houfe,  Dec,  14,  1768,  on  the 
ground  of  the  refolution  of  1624.  The  hearing  of 
thefe  petitions  was,  by  repeated  adjournments,  put 
ofF  to  the  6th  of  February  1770.  On  that  day  a 
doubt  arifing,  how  far  the  entries  in  the  two  Jour- 
nals of  the  28th  of  May  1624  were  to  be  confider- 
cd  and  read  to  the  counfel  as  the  laft  determination 
of  the  Houfe  within  the  meaning  of  the  a6t  of 
George  II.  counfel  on  both  fides  were  heard  to 
that  point,  after  which,  *'  A  motion  was  made, 
•*  and  the  queftion  being  put,  that  the  two  entries 
**' of  the  28th  day  of  May  J624  of  refolutions  con- 
.**"'cerning  the  right  of  ele£lion  for  the  borough  of 
^*  Pontefract,  appearing  in  two  feveral  Journals, 
**  be  admitted  to  be  read  to  the  counfel  at  the 
•*"B'ar,'  as  the  laft  determination  of  the  Houfe, 
^«  touching  the  legality  of  votes  for  members  to 
««  ferve  in  Parliament  for  that  borough;  the  Houfe 
^^  divided,  and  it  pafled  in  the  negative,  161  to 
'^^32.**  'On  this  the  counfel  for  the  petitioners 
defired  that  leave  might  be  given  to  withdraw  their 
petitions,  but  this  was  objtded  to  by  the  counfel  on 

the 
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the    other    fiJe,    who  defired    to   offer  evidence  to 
eftabli(]i  th,^  ^ig^f  ^^  elcdtioii.     The  Houfe  refolv- 
ed  ;    That  the  petitions   (hould  not  be  withdrawn, 
rC^Jiie.cpunfel  for  the  petitioners  declined  giving  the 
Houfe  further  trouble.      The   counfel  on  the  other 
fide  examined  a  witnefs   to  prove  the  right  to  be  in 
the  freeholders  of    burgage  tenure  ;    and   produced 
feveral  returns  to  fhew  that  the  elections  were  made 
by  the  mayor    and  burgefles.      They  then  read  the 
entries  in  the  Journals  of  17th  Jan.  YT'hl'^  ^"^  °^ 
24th  of  March  17^-3-5    on  which  the  Houfe  came 
to   the   refolution  determining  the    right   as  ftated 
S^PT^-i  p»  382.      Journ.  vol.  xxxii.  p.  665.  col.  2. 
,P.  399.  (E.)    There   feems  to  be   great  weight 
in  this   obfervation.^  All  that  Glanville  fays  of  the 
propofitions   in   queftion    is,    ".  Out   of   this  cafe 
*'  thefe  points  were  agreed  upon  by  the  Committee." 
Yet  in  his  account    of  another  cafe  he   feems  to 
confider  that  v/hen  the  Committee  agreed  to,  and  re-» 
ported,  particular  propofitions  and  a  general  con- 
xlufion  from  them,   the  Houfe,  in  making:  a  deter- 
mination  agreeable  to  the  conclufi&n,  adopted  the 
particular  propofitions.   Cafe  of  Winchelfea,  p.  17. 
he  fays,    "  In  this  cafe,  divers  points  were  moved^ 
"  and  debated  in  the   Committee,  and  reported  to 
*'  the  Houfe  with  their  opinions   and  reafons;    all 
"  which,  under  the  general  order  and  judgment  of  the 
^*«  Houfe  thereupon,^    jifrer^fol^^^d^a^d  adjudged  acj- 

ijo  IsinuoD  3n:  ^(c  ;;.  tsjoj^oo  i:^w  -;  <tfUO/' 
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Ot  the  BOROUGH  of 


A     B      I     N     G     D     O     N, 


In  the  County  of   BERKS, 


The  Committee  was  chofen  on  Friday,    the    3^ 
ot"  March,  and  confifted  of  the  following  Gentlemen. 


Paule  Fielde,  Efq.  Chairman,    - 
John  Scawen,   Efq.  — 

John  Morgan,  Efq. 
Hugh  Owen,  Efq.  - 

Edward  Morant,  Efq. 
Charles  Baldwyn,  Efq. 
Gerrard  William  Vanneck,  Efq. 
Nathaniel  Polhill,  Efq.         - 
Thomas  Halfey,  Efq. 
Ambrofe  Goddard,  Efq. 
James  Whitflied,  Efq.  - 

Sir  William  Guife,  Bart. 
Richard  Aldworth  Neville,  Efq. 
Nominees. 
Of  the  Fetitioner^ 
Hon,  Thomas  Francis  Wenman, 

Of  the  Sitting  Member^ 
John  Ordc,   Efq. 


^ 


e 


Hertford 

Surrey 

Monmouthfhi 

Pembroke 

Lymington 

Shropfhire 

Dunwich 

Southwark' 

Hertfordfhire 

Wiltshire    "^ 

Cirenccfter  f 

Gloucefterfh; 

Grampound 


Weftbury 
-^Midhurf! 


Petitioner. 

Nathaniel  Bayly,  Efq. 

Sitting   Member, 
John  Mayor,  Efq^ 

Counsel 
Por  the  Petitioner. 
Mr.  Mansfield,  Mr.  Lee. 

For  the  Sitting  Member. 


'^*'ftiB 


^ 


Mr.  Bearcroft, 


Mr.  Hardingc. 
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THE 

CASE 

Of  the  BOROUGH    of 

ABINGDON. 

N  Saturday,  the  4th  of  March,  the 
Committee  being  meu  the  petition 
of  Nathaniel  Bayly,  Efq.  was  read,  fet- 
ting  forth  I  That  at  the  laft  election  for 
the  borough  of  Abingdon,  in  the  county 
of  Berks^  the  petitioner^  and  John  Mayor, 
Efq.  were  candidates,  Mr.  Mayor  being 
then  high  iherifF  of  the  county  of  Berks  ; 
That  at  the  place  of  eledion,  and  before 
the  taking  of  the  poll,  the  mayor  of  the 
borough,  and  the  other  eledors,  were  pub- 
licly told,  that  Mr.  Mayor,  being  high 
fheriff  of  the  county,  was  incapable  of 
being  chofen  for  the  borough,  and  that  all 
votes  given  for  him  would  be  thrown 
away  ;  That,  however,  the  mayor  himfelf 
voted,  and  alfo  received  the  votes  of  di- 
Voii.  L  E  e  vera 
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y.yers  other:  perfcns,   for   the  high  fherifFj 
if^»di;t;hat  thehigh  fheriff  had  returned  him- 
felf  as  duly  ele(5ted,  in  manlfefi:  prejudice 
of  the  petitioner,  who,  being  the  only  can- 
didate capable  of  being  elected,  was  duly 
chofen,  and  ought  to  have  been  returned  : 
.Praying,  therefore,  fuch  relief  as  the  Houfe 
^.ihould  think  juft  and  reafonable  ( i ), 
1^  "^It  was  admitted  that   the  faflis  v^ere  as 
v'ftatcdm  the  petition,   and  that  the  majo- 
•:'*rity  of  votes  were  in  favour  of  the  fitting 
member.     The  queftion  of  the  high  (he- 
TifF's  eligibility  had  been  argued  by  coun- 
fel,  at  the  place  of  eleftion,  before  the  poll 
-began  5    and,   after  their  arguments,  the 
returning  officer  told  the  eledlors,  that   in 
-  liis  opinion,   Mr.  Mayor,   although  high 
-^fiierifr,  was  capable  of  being  chofen. 
-b3rhere  w^ere  two  queftions  in  this  cafe. 
^Dftifii /Whether  the  high  flieriff  of  a  county 
^mdy^be 'chofen  to  fcrve  in-parliament  for-.a 
^^borough^  within  his  county. 
^£  ifeotWhethervif  he  is  not  eligible,  on  fuch 
.  notrcc-as^asr -given  in  the  prcfent  cafe, 

(1)  Vot^s,  6-Dec«  1774,  p«  25. 


the 
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-%(^'^t^§  for  him  are  thrown  away,  and 
-ithe   other  candidate,    who   had  a  fmaller 
ojfiumber  of  legal  votes,  duly  eleded :  or, 
•whether  it  is  a  void  elediion. 
'  Jb  ?-£^CouNSEL   for  the  petitioner. 

By  an  exprefs  claufe  in  the  writ  of  elec- 
tion (A),  the  choice  of  fherifFs  is  prohi- 
bited.- This  claufe  has  made  part  of  the 
writ  for  above  three  centuries,  and  if  it 
were  to  be  omitted,  fuch  omiffion  would 
vitiate  the  whole  5  for  original  writs  are 
of  fo  high  a  nature,  that  they  can  be  al- 
tered by  nothing  but  an  adt  of  Parlia- 
ment. 

It  is  unneceffary  to  enquire  how  the  pro- 
hibitory claufe,  or  the  ''  nolumusy^  (as  it 
is  called)  was  firft  introduced  into  the  writ. 
Many  think  it  Is  derived  from  the  aft  of  the 
46th  of  Edward  the  Third,  which  Sir  Ed- 
•ivard  Coke  holds  to  be  only  an  ordinance 
of  the  Lords,  and  no  ftatute ;  while  others 
do  not  adopt  the  diftindion  between  ordi- 
nances and  ftatutes,  but  confider  both  as 
having  the  force  of  ads  of  Parliament.  It 
was  thereby  ordained,  that  no  fherifFs,  or 
men  of  the  law,  fhould  be  chofcn.  Accord- 
E  e  2  ingly 
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3 singly,  we  find  that,  for  fome  time  after- 

1  wards,  the  prohibition  in  the  writ  extend- 

^/cd  to  lawyers  as  well  as  iherlffs.    Coke 

denies   that  there  was   any  claufe  to  that 

effect  in  the  writs  for  the  Parliament  which 

v;as  holden  in  the  6th  year  of  Henry  the 

Fourth,   and  which  was  called  parliament 

turn  indo^umy  ht(idi\x{t  no   lawyers  fat  in 

\U     He  cites  Walfingham,  who  iays  there 

was  fuch  a  claufe  in  thofe  writs,  to  contra- 

*;di6t  him,   and  afferts,  that  the  ex<:lufion 

of  lawyers   was  wrought  merely  by  the 

icking's  letters^  by  pretext  of  the  ordinance 

J  of  the  46th  Edward  the  Third.  But  Prynne 

gives   us   the  very  words  of  the  writs  of 

the  6th  of  Henry -the  Fourth,    ^\Nolumiis 

"  autem  quod  tit^  feu  aliquis  alius  *uicecomes 

*'  regni  nojiriy  ant  apprentius^y  aut  \aUquis 

'  *'  alius  homo  ad  legem^  aliqualiter  Jit   elec^ 

r.h^  tu$\'*  and. adds,  **  This  appears  by  the 

.b-j^WdJfem'plification  thereof  in  theClauf  Roll. 

.{If  "  of   5   Hen.  IV.    pars  2.  m.    /[,  rJoj-Jb, 

-rti**  in  the  Tower  ;    (which. I  have  viewed 

**.with   mine  own  eyes)  by  fundry  tran- 

**  fcripts  thereof  in  manufcript ;  and   by 

•-'^  the  teftimony  of  Thomas  Walfingham, 

*»  who 
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^*  who  lived  in,  and  wrote  thehiftoryof,that 
"^^  time  (i)."   From  that  period,  that  part  of 
the  claufe  which   excluded   lawyers,  has 
^'^^been  dropt,  but  the  other,  againfl  the  elec- 
tion of  fherifFs,  has  been  continued  ever 

'  But  fheriffs,  previous  to,  and  indepen- 
dent of,  the  ordinance  or  ftatute  of  the  46th 
of  Edward  the  Third,  were  ineligible  at 
common  law,  and,  if  fo,  it  is  of  little  con- 
fequence  to  the  prefent  queftion,  whe- 
ther that  was,  or  was  not  an  a<3;  of  Parlia- 

-^ft^tt€^.  It  appears  that  in  the  13th  year  of 
^Edward  the  Third,  the  Commons  prayed, 
'*  That  writs  be  fent,  that  the  worthieft 
>*^  knights  be  chofen,    and   that  lawyers 

-^^'  and  Jheriffs   be  left  out   (2)  (B) ;"    and 
!:^Prynne  has  preferved  a  return  for  War- 
wick of  the  28th  of   Edward   the  Firft, 
■which  proves,  that  the  prayer  of  the  Com- 
/mons  in  the  13th  of  Edward  the  Third, 
with  regard  to  fheriffs,  was  founded  on 

b^'^heir  ineligiblity  at  common  law.      In- 

-ni  ffiiw 

(i)  Prynne.  Plea  for  the  Lords,  p.  380. 
(2)  VVhitel.  Comm,  vol.  ii.  p.  357.  from  13  Edw. 


If  J.  Rot.  Pari.  n.  8. 


E  e  3  deed. 
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deed,  the  King  had  no  power  to  create  a 
new  incapacity  by  inferting  in  the  writ  a 
prohibition  not  authorized  either  by  a  fta^ 
tute,  of  the  common  law.  We  muft  there- 
fore underftand  the  petition  of  the  .Com*- 
mons  to  Edward  the  Third,  as  if  they  had 
faid  that  (heriffs  by  law  were  inejigible, 
but  had  of  late  been  returned  t(5r  Parlia- 
ment, and  that  it  was  therefore  proper  to 
cofrefl:  this  abufe,  and  aiTert  their  ineligi- 
bility in  the  writ  of  eleftion.:.  The  cafe 
of  the  return  for  Warwick,  in  the  28th  of 
Edward  the  Firft,  was.  this.  That  prince 
had  ifTued  writs  to  the  flieriffs  of  the  dif- 
ferent counties  in  England,  **  requiring 
"  them  to  caufe  to  come  to  the  Parliament 
*'  to  be  held  at  Lincoln,  thofe  knights, ^lii^t 
*^  tizens,  and  burgeffes,  who  had  fat  in  the^ 
*'  former  Parliament,  and  if  any  of  them  * 
*'  fliould  be  dead,  cr  fo  ill  as  not  to  be 
"  able  to  attend,  then  to  eleft  others  in 
"their  place  (r)."  The  return  for  War^^ 
♦' wickfhire  is  as  follows.  xj 

(i)  Prynne's  Brief  Regift.  p,  53,  54.  &Brcv.  Pari. 

£  .loo  .^<i8  .q  i  Ibv  -*^^Jl/^« 
v/Jj  ^  y  3 
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X  ^^iMilites  ekEtu  S\  5.  "Johannes  Perceval 
"**  de  Samoy^  &c»  manuc,  per  &c. — &  idem 
^^i'Johannesfuit  ad  parliamentuin  prox.  pre^ 
*^  teritum.  S,  S,  Johannes  de  Clyntone.  d& 
^^'Makjioke  eleSus  eji  nunc  loco  Philippi  de 
^  Paytony  eo  quod  idem  Philippus  est 

**  NUNC  VICECOMES  WaRR.   EtLeIC.  G? 

**  predi^us    Johannes    manuc.   per^*    &c. 

".'The  force  of  the  prohibition  m  the. 
writ  has  been  much  fhakeii  in  cafes  of 
fherlfFs  of  one  county  who  are  returned 
as  members  for  another.  Sir  Edward 
Coke,  being  flieriff  of  Buckinghamihire, 
was,  in  the  fecond  year  of  Charles  the 
Firft,  returned  for  Norfolk,  and  fat  till  the 
diiTolution  of  that  Parliament.  But  his 
right  to  fit  was  called  in  queftion,  and 
both  in  the  Journals,  and  in  the  debates, 
and  the  writings  of  his  contemporaries, 
(as  of  Whitelock,  who  fat  in  the  fame 
Parliament,  {2),  he  is  talked  of  as  only  a 
member  de  fa5lo  (3),     There  is  no  pofi- 

(j)  Prynne,  he,  at.  p.  55. 
(?)  Whitel.  Comm.  vol,  ii.  p.  357. 
^j[3)  Journ.  vol.  i.  p.  869.  col.  2. 

E  e  4  tive 
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tive  determination  of  the  Houle  that  a  flie- 
rifF  can  be  legally  chofen  for  any  county. 
,     Tfilltheftatute  of  the  23d  of  Henry  the 
Sixth,    which  ena6ts    that   precepts   fhall 
be  fent  to  the  different  boroughs  and  ci- 
ties entitled  to^  f?nd  members   tb^'Parlia- 
ment,  the  iherirr  prelided  at  the   eiea:ioa 
of  al!  the  members  within  his  county  fC); 
and,  as  it  is  not  difputed  that  the  prohibi- 
tion is  good    againft   fheriffs  returned  as 
kniglits    for   their  own  counties,  and  this 
for  ftrong    reafons    of    convenience   and 
policy,    it  muft,    for    the   fame    reafons, 
have  had  equal   force,  before  that  ftatute 
^  was  made,    againft  flieriffs   returned   for 
^  boroughs  within  their  own  counties.    The 
,  ,  opportunities   of  partiality  and  undue  in- 
fluence were,   till  then,  the  fame 'in  both 
f^cafes. — ^If  it  was  a  legal  and  valid  prohi- 
bition at  that  time^  nothing  but  an  aQ  of 
Parliament  can  have  annulled  it  fince,  and 
no  fuch  a6t  exifts. 

There  2ixejlill  many  reafons  of  expedi^ 
ency,  in  favour  of  the  prohibition,  even 

fince  the  pradice  has  been  efi.abli(hed  of 
.cb I  .q  \no'-. 
OXIT  (')Cap.4.  • 

direct- 


4?lB   I;:.N    G  D  O   N.         427 

direding  precepts,    for  eledion,    to  the 

mayors,  or  chief  officers,  of  boroughs, 

. .  The  iheriflf  has  the  difcretionary  power 

II  of  either  keeping  the  precept  in  his  hands 

^^thrcjC  days,   or  of  iffuing  it  on  the  day  he 

receives  the  writ  (i) ;  and  it  is  well  known 

that  the  fate  of  an  eledion  may  often  be 

decided,    in  different  cafes,   by  retarding 

or  accelerating  the   arrival  of  the  precept 

i^  the  borough. 

^^  J.  ,  When  there  are  two  contending  return- 

f^^ing  officers,  a  fheriff,  who  is  a  candidate, 

,  ,.may  d.eli>^^r  the   precept  to  the  one  who 

is  in  his  own  intereft,  and  thus  make  fure 

^^:,of   being  returned,  and  obtain  a  feat  in 

.;  Parliament  without  having  been  duly  cho- 

^  fen,  and,  perhaps,  fit  for  a  year  or  two 

^j  before  the  merits  of  the  eledion  can  be  tried. 

In  cafe  of  a  double  return  by  two  fepa- 

rate  indentures,  the  fiieriff  may  place  that 

which  is  in  }iis  own  favour  neareft  to  the 

writ,   by  which   mean$   he  will  fecure  to 

.  ^imfelf  the  advantages  meant  to  be  glvei^ 

^y  the  {landing  order  of  ij2^{2). 

(i)  7  &8  Will.  III.  cap.  25.  §  I. 

(2)  f^idefupra  Cafe  of  Mil  borne  Port,  p,  100. 

fi5•u^  The 
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The  wagesj^tdi  which  rtiembers  of  Par- 
liament titt  entitled  by  law,  ape  to  be  4e-* 
-ded  by  the  fheriffsj  and  if  a  man  W^ird 
at  the  fame  tinle  ftierifF  arid  member  for 
a'-borough  within  his  county,  he  might  be 
tempted,  in  that  part  of  his  office,  to  act- 
with  partiality,  and  to  fecure  the  pay«*7 
ment  of  his  own  wages,  in  prejudice  of 
the  other  members  for  the  county,  fuameii 

Many  learned  conftitutional  writers  have 
declared  their  opinion  that  fheriffs  are  not 
eligible,  within  their  own  counties. 

Sir  Simon  d'Ewes,    obferving  on  the 
cafe  of  Sir  Andrew  Noel,  (who  was  chofea'* 
knight  of  the  {hire  for  the  county  of  Rut- 
land when  he  was  fherifF  of  the  county, 
and,  after  a  debate  on   the  fubjed,    was, 
on  that  account,   removed,   4  Nov,  i6oi;)' 
fays,   •*  that  the  elcdion  of  one  who  is 
*'  firft  fheriir  of  fome  county,   and  therr* 
**  eleded  a  knight  of  the  fame,   or   a  ci^'^ 
*'  tizen,    burgefs,   or  baron  of  any  city, 
"  borough,  or  cinque  port  of  the  fame;'  is 
♦*  void."     He  obferves,  indeedi  "*that  on 
^'  theaiftof  February,  158;},  Mr.  St.  Poole 
«*  being  both  knight  for  the  county  of 
.  '*  Lin- 
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*^  Lineoln,  and  IherifF  of  the  fame,  was 
*'  allowed  his  place  in. ^^e^Houfe,  and 
*Vhad  only  Kcence  given  him  to  depart 
.^i'into  his  county  for  the  bufinefs  of  his 
*^  fherlfFwick ;"  but  he  reconciles  this 
cafe  to  Sir  Andrew  Noel's,  by  fuppofing, 
very  reafonably,  that  St.  Poole  was  not 
made  fheriff  till  after  his  return  to  Par- 
liament, on  which  fuppofition  there  was 
nothing  in  his  election  contrary  to  the  di- 
reaions  of  the  writ  (i).  n-^^  ,„.;;.  ^j-i^^o^i^ 

Mr.  Hak^well  of  Lincoln's  Inn,  whd^ 
was   a   great  parliamentary  lav^yer,    and 
long  a    member    of    the  Houfe,    lays   it: 
down,   in  his  Modus  tenendi  Parliamentifi 
"  That  no  fheriffe  fhall  be   chofen  for  a 
*'  knight    of  the  Parliament,    nor  for  a 
«  burgeffe  (2).'* 

Lord  Chief  Juftice  Hale  recognizes  the 
fame  dodlrine  (3) ;  and  Mr.  Juftice  Black- 
ftone  fays,  "  iherifFs  of  counties,  and 
*'  mayors,  and  bailiffs  of  boroughs  are  not 
^'  eligible  in  their  refpedive  jurif- 
^'  diaions  (4)." 

(i)  D'Ewes's  Journ.  p.  624,  625.  (2)  P.  49. 

(3)  Hale  of  Pari.  p.  114. 

(4)  Blackft.  Comm.  vol.4,  p.  175.    '""    c"    • 

There 
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-ni  Tlitre  are  many  cafes  in  tW^jfeWnHs 
«^i^ere  this  dextrine  is  recognized,  but  in 
tfhat  of  Stamford,  in  the  year  1677,  the 
<H'ery  point  now  under  the  confideration 
^Qjf  the  Committee  was  determined.    The 

cafe  was  briefly  thisY^^^i^  ^  b^i^biUio^ 
^i-    Mr.  Hatcher,   high  fherifF  of  Lincoln- 
<ft>ire^  at  the  eledion  of  members  for  the 
borough  of  Stamford  in  that  county,  had 
''•the  majority  of  voices;  but  the  returning 
-i^ofEcer  of  the   borough   returned   Henry 
i^Njowel,  Efq.  the  other  candidate,  as  duly 
Tiele<Sted,  and  this  return  was,  by  the  flierifF 
■  hhnfelfy  annexed  to  the  writ,  and  forwarded 
^  to  the  clerk  of  the  crown.    Hatcher  of- 
-fered  to  prefent  a  petition,    which   pro- 
duced a  long  debate  on  the  fubjeft  of  his 
eligibility  for  a  borough  in  his  own  baili- 
wick (1 ),    and  was,    upon  the  queftion, 
rejefted  (2). 

If  the  fitting  member  was  not  eligible, 
the  Committee  muft  decide  that  the  pe- 
titioner is  duly  eleSed.  Where  a  dif- 
qualification  depends  upon  z.fa^^   which 

r^P^  Crrcy'sDeb.  vol.  iv.  p.  315.  , 

(2)  Journ.  vo},  ix.  p.  407.  col.  i. 
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is  not  of  publi©  notoriety;    as,  -for  in- 
. fiance,   the  candidate's  being   under  age, 
allowance  is   made  for  the  ignorance  of 
,  the  electors  who  vote  for  the  perfon  fo 
.  difqualified,   and    their   fuffrages  are  not 
confidered  as  thrown  away,  unlefs  they 
have  formal  notice  of  his  difability  at  the 
-^  time  of  the  eledion.     But  the  notoriety 
of  the  law  is  always  prefumed.     There- 
fore, even  if  nothing  had  been  faid  of  the 
legal  inability   of   fherifFs  to   be  chofen 
members  of  Parliament,   at  the   time  of 
j^j^iffif Ic^ioni)  the  votes  given  for  the  fitting 
I- member    would  neverthelefs   have    been 
/thrown  away;  for  as  to  the  Jh^  of  his 
being  flxerifF,  that  was,  of  courfe,  known 
to  all  concerned  in  the  eledion.     How- 
ever, the  voters  were,  in  truth,  publicly 
informed  both  of  the  fad  and  the  law ; 
fo  that  there  cannot  be  the  fm^U^ft^pretpiXCC 

rfoM^he  authority  of  mere  d'vilxvrits  is  un- 
queftionable.  They  are  undoubtedly  the 
beft  evidence  of  the  law.     But  the  fame 

can- 
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■cannoe^  ht^  faid  of  politieal  mxm.     They 
i^athep  teftify,  and  particularly   the  writs 
df^  ejeclionv  the  tyranny  of  our  King5, 
and  the  arbitrary  power  they  affumed,  in 
'former  periods  of  the  conftitution. 
3t  ilf  cit  were  neceffary  to  comply  exadly 
^Hvith  the  letter  of  the  writ,  it  might  be 
^Biade  an  objefiion  to   the   cledtion  for  a 
county,   that  the  iheriff  has  not  returned 
^1  two  knights  girt  with  ftvords  (D)  j"  and 
it  was  well  obferved  by  the  returning  of- 
ficer,   at   this  very  eledlion,  that,-  by  the 
.owords  of  the  writ,  he  was  commanded  to 
-return  twa  burgefles,  and  yet  no  one  would 
"infill  on  a  compliance  with  that  injunc- 
tion, fince  Abingdon  has  only  a  right  of 
fending  one  (E). 

The  a6t  of  the  46th  of  Edward  the 
rThird  is  clearly  not  a  ftatute  ^  for  in  the 
roll  it  is  diftinguifhed  from  the  ftatutes  of 
that  year.  The  w^ords  are,  '*  The  petit wm 
•*  which  the  Commons  had  prefented  in 
/•  Parliament,  and  the  aiifivers  to  them 
-f<  were  read,  and  likewife  an  ordinancfj 
♦•  &c  ( j)."     Now  it  is  well  known   that, 

(i)   Append,  to  Ruffhcad's  cd.  of  the  Slat.   p.  43- 

in 
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ift  Jjiofe  di^ya^  the  fti^tutes  were  in  the  form 
<di  petkions  and  anfivers^  ^nd  they  are  eyi-» 
dently  mentioned  here  as  fomething  dif- 
ferent from  -this  ordinance. 

If  this  ordinance  were  to  be  confidered  as 
an  adl  of  Parliament,  yet  the  evil  which  it 
complains  of  (and,  therefore,  that  which  it 
was  intended  to  remedy)  is  only  that  fheriffs^ 
had  been  returned  for  knights  of  the  (hire  ( i ). 
Burgejffs^pi_  Parliament,  therefore,  were 
not  then  in  contemplation,  and  the  pro-* 
viiion  cannot  be  conftrued  to  extend  to 
them  :  efpecially  when  it  is  confidered 
that  laws  creating  difabilities,  and  in  de- 
rogation of  general  rights,  are  to  be  taken 
Itridlly.  ^  nob 

As  to  the  writs  of  the  28th  of  Edward 
the  Firft,'  and  the  return  for .  Warwick- 
fhire,  the  whole  of  that  tranfadtion  feems 
^16 -have  been  fo  contrary  to  law,  the  King 
didating  w^ho  the  people  were  to  choofe 
-for-^their -reprefentatives,  that  no  folid  ar- 
.giiment  can  be  built  upon  it.  Befides,  in 
that  cafe,  though  Clinton  the  flieriff 
was  thought  to  be  ineligible  for  his=  county, 

7  (i)  RufFh.  App,-%^  «V, 
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it  does  not  follow  that  they  would  not  hate 
chofen  him  for  a  borough  within  his  county. 

The  petition  in  the  1 3th  of  Edward  the 
Third,  only  ihows  that  lawyers  and  jfhe- 
rifFs  w^ere  by  the  petitioners  confidered  as 
improper  perfons  to  be  returned  to  Par- 
liament.— 'It  does  not  appear  to  have  been 
complied  v^^ith. 

The  '*  nolumus^^  in  the  writ  extends  to 
j  all  fherifFs.  Yet  it  will  not,  at  this  day,  be 
contended  that  the  flieriflF  of  one  county  is 
not  eligible  for  a  borough  in  another. 
In  the  beginning  of  the  laft  Parliament, 
Mr.  Child,  being  IherifF  of  Warwickfliire, 
was  chofen  and  returned  for  Wdls,  ia 
the  county  of  Somerfct.  He  was  pe- 
titioned againft,  and  the  merits  of  his 
eledion  tried  before  the  Committee  of 
privileges  and  elections,  and  they,  and 
the  Houfe,  determined,  c  March,  1768, 
That  he  was  duly  eleded  (  )  (F). 

In  like  manner,  if  the  prohibition  of 
the  writ  were  adhered  to,  a  flieriffof  one 
county  cou  d  not  be  cholen  knight  of  the 
fhire  for  another.     The  counlel   for  the 

(i)  Journ.  vol.  xxxii.  p.  299.  coi.  2.. 
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I^^btioner  admit  that  its  authority  lii  that 
rfcfpeil  has  been  much  fhaken.  Sir  Simon 
d'Ewes  fays,  *'  Although  a  man  may  be 
"  firft  made  a  fherifF  of  fome  county, 
**  and  be  afterwards  eledted  a  knight,  ci- 
*'  tizen,  burgefs,  or  baroti  of,  and  in, 
*'  fome  other  (hire  or  county,  it  fhould 
^*  feem  his  eledion  flandeth  good  (i)." 

The  queftionof  Sir  Ed v*^ard  Coke's  eli- 
gibility was  moved  on  the  loth  of  Fe- 
bruary, 162-I-,  in  confequence  of  a  mef- 
fage  froin  the  King  j^G),  and  it  was  or- 
dered to  hcjirji  heard  by  the  Committee 
of  privileges  (2)  5  yet  it  appears  that  he 
had  privilege  of  Parliament  allowed  him 
on  the  9th  of  June  following  (3),  which 
fliows  that,  notwithftanding  the  King's 
impatience  to  have  him  removed  from  the 
Houfe,  it  was  not  in  his  power  to  obtain 
sl  decifion  againft  his  eligibility. 

If  flieriffs  are  eligible  for  any  other 
county  but  their   own,   why  fhould  they 

(t)  D'Ewes'  Journ.  p.  625. 
{2)  Journ.  vol.  i.  p.  iSi;.  col.  2. 
(3)  Same  vol.  p.  869.  col.  2.      Lktleton^s  Rep. 
Long's  Cafe,  p,  340* 

vcL.  L  r  f  *»« 


436  C  >A\  S    E      XIL 

not  be  fo  for  boroughs  in  their  own  coun- 
tyi   It  has  been  Ibown  that   the  eledion 
of  fheriffs  to  be  knights  was  the  fuppofed 
evil  which  the  ordinance  of  Edward  the 
Third  (on  which  the  "  nolwnus*'^  in  the  writ 
is  clearly  founded)   was   intended  to  re- 
medy.   Is  the  prohibition  to  have  no  force 
in   the  cafes    w^hich   it  was    particularly 
aimed  at,   and  to  operate  in  thofe  which  it 
was  not  intended  to  afFefl:  ?•, :  ciLioo  3iL»  ui 
u'   Since  the  ftatute  of  the  23d  6f 'Henry 
the  Sixth,  the  fherlfF  is  in  no  refpeft  the 
returning  officer   for  boroughs.      He    \% 
obliged  to  accept  the  return  fent  him  with 
his  precept,  and  is  merely  the  conduit- 
pipe  to  convey  it  to  the  clerk  of  the  crown. 
If,  therefore,  we  were  to  fuppofe  that  the 
prohibition  of  the  writ  was  valid  before 
that  ftatute,  becaufe  of  the  fuppofed  par- 
tiality of  the  fheriff  if  he  could  have  re- 
turned himfelf,   and  becaufe   (as  Mr.  fer- 
jeant  Croke  quaintly  expreffes   himfelf  in 
Ha,tcher*s  cafe)  a  man  cannot  be  agejit  and 
patient  at  the  fame  time,  yet,  fince  the  fta- 
tute, thofe   reafona  no  longer  exift,  and 
cejjante  caufa^  cefj'at  efe^us. 
^#"  ^  The 
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"iij^he  fherifF  does  not  fign  the  indenture 
for^a  borough  which  is  fent  to  the  clerk 
afthecfown,  but  only  the  counterpart  left 
in   the  country,    which   is  nothing  more 
than  a  memorandum  or  certificate ;    for 
when  a  return  is    to    be  amended,    the 
amendment  is  made  on  the  indenture  fent 
^tb  the  clerk  of  the  crown.     It   is  never 
thought  neceflary  to  alter  the  counterpart 
in  the  country.   Formerly  the  returning  of- 
ficer of  the  borough,  not  the  fherifF,  ufed 
to  be  fent  for,  to  amend  his  own  return ; 
-or,  in  fome  inftances,  it  was  fent  down. 
<.to  him  to  be  altered  in  the  country  (  ). 

it  is  not  even  necefTary  to  the  validity 
of  a  return  that  it  fhould  pafs  through 
the  hands  of  the  fheriff.  This  appears 
from  the  cafe  of  Lefkeard ,  in  To wnfhend's 
Colledions  (2).  "  The  burgefies  o^  that 
*'  borough  being  eleded,  the  town  re- 
**  fufed  to  deliver  up  their  indenture  to 
*' the  fherifF ;  but  the  party  eleded  made 
*'  his  indenture,   and    delivered  it  to  the 

(i)  Vide  fupr a Inirodiidioni  note  (W)  p.  92. 
(2)  Page  63. 

F  f  2  *'  clerk 
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**  clerk  of  the  crown,  who  filed  it  with 
*' the  reft  of  the  indentures  returned  by 
**  thq  flicrifF,  having  indorfed  it  upon  his 
**  writ ;  but  the  indenture  was  never  ex- 
"  ecuted  by  the  IherifF,  nor  returned; 
**  and  yet  this  indenture  was  held  by  the 
''  Committee  to  be  good." 

It  Is  faid  that,  in  levying  the  wages  of 
the  members  for  his  county,  a  fherifF 
might  be  partial  to  himfelf.  Such  an  ar- 
gument will  not  have  much  weight. 
Suppofe  a  (heriff  fhould  give  himfelf  .the 
preference,  may  not  executors  do  the 
fame  ?  There  is  nothing  illegal  in  it, 
fmce  the  law,  in  the  cafe  of  executors, 
countenances  fuch  a  preference. 

There  is  not  much  greater  weight  in 
the  argument  drawn  from  the  power  which 
the  {heriff  has  of  iffuing  his  precept  ei- 
ther on, the  firft  or  laft  of  the  three  days, 
after  He  receives  the  writ;  for  there  is 

always ^intelligencer^nd  fubflantial  no- 

i^^ !'      '' .        ^  '  r> 

tioe  of  an  eledion,  before  the  precept  ar- 

4  IV Co*  ff^      '         *    I        *\  •  r 

.  ,But  a  general   anfwer  to  all  the  argu- 
inents  drawn    from    the    fuppofed   par^ 


•si 
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tiality  and  mifcondud  of  ftxcrifFs,  is,  that 
the  law  will  not  prefume  fraud  and  mif- 
condufl:  in  its  officers/ 

Obferve  what  might  be  the  confequence, 
if  it  were  to  be  holden  that  fherifFs  cannot 
be  chofen  members  of  Parliament.  The 
Crown  would  then  be  able  to  prevent  any 
one  from  being  elefted,  by  taking  care  to 
make  him  a  fheriff  before  the  eleftion. 
On  a  general  eledlion,  in  bad  times,  every 
friend  to  the  rights  of  the  people  might, 
by  this  means,  be  excluded  from  the  Houfe 
of  Commons* 

The  pafiage  cited  from  Sir  Simon 
d'Ewes  is  merely  a  diSlum  of  his,  and  his 
manner  of  reconciling  the  cafe  of  St.  Poole 
with  Noel's  cafe,  nothing  but  conjedure. 

Mr.  Juaice  Blackftone  fays,  ,^  ,"^  That 
**  fheriffs,  mayors,  and  bailiffs,  are  not 
**  eligible  in  their  refpe^live  jurifdiftions, 
*'  being  returnmg  officers^  It  has  been 
fhown  that  fherifFs  cannot  be  confidered 
as  the  returning  officers  for  boroughs ; 
jmd  the  meaning  of  this  pafTage  is,  that 
a  mayor  or  bailiff  cannot  be  chofen  within 
his  jurifdiltion  as  returning  officer ;    that 

F  f  3  is, 
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■^  and  that  a  fherlfF  cannot  be  chofen  ^wit/i-- 
in  his  jurifdiBion  as  returiiing  officer  ;  that 
is,    he    cannot   be    chofen   for    his   own 

-county.  <i-v  J.,.. 

In  Willis's  Notit.  Parliam.  we  find  that 
Barnard   Granville,    fheriff  of  Cornwall, 
was  member  for  Bodmin  in   that  county  ; 
and  it  is  no  objedion  to  the  authority  of 
that  precedent,  that  there  is  no  account  of 
any  complaint    or  petition   againft  him ; 
for  the  Houfe,  if  he  had  not  been  eligible, 
'would  themfelves  have  taken  notice  of  it, 
and  would  have  amoved  him  (H),  as  they 
would  a  peer  if  he  were  to  be  elefled  and 
returned. 

In  the  year  1727,  Charles  Bathurft, 
Efq.  was  returned  for  the  borough  of 
Richmond  in  Yorkfhire,  and  a  petition 
was  prefented  againft  him,  and  that  very 
petition  mentioned  that  he  was,  at  the 
time  of  the  eledion,  high  Iheriff  of  the 
county  ;  yet,  on  the  trial  of  the  caufe,  no 
objedion  was  made  to  him  on  that  ac- 
count, and,  though  it  was  determined 
againft  him,  (14th  March,  172I)  it  was 

decided 
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.decided   on    quite  different   grounds  (i). 

The  counfel  on  the  other  fide  have  only 

j^  jproduced  one  cafe  in  favour  of  the  doflrine 

j^ytihey  have  to  fupport  -,   and  in  the  debate 

on  that  very  cafe,  that  of  Sir  Walter  Long 

jj^jis  cited,  who  was  member  for  Bath,  and 

fheriff  of  the  county  at  the  fame  time ; 

and  Mr.  Oakley  faid,  in  the  fame  debate, 

that  he  was  member  for  Bifhop's  Caftle, 

in  the  Convention  Parliament,   when  he 

was  fheriff  of  SUrPffhire,  and  fat  without 

controverfy  (2). 

Hatcher's  cafe  was  not  like  the  pre- 
sent, jfor  he  had  returned  ^;zr?//;^r,  ^and, 
therefore,  the  Houfe  thought  that  he  was, 
by  his  own  aft,  eftopped  from  complain?- 
ing  of  the  return.  That  his  petition  was 
reje(5ied  on  this  ground  (however  unrea- 
fonable,  fince  he  was  obliged  to  accept 
the  return  made  by  the  prefiding  officer 
of  the  borough)  is  evident  from  the  fol- 
lowing entry  in  the  Journals. 
27  March,  1 677.  "  A  motion  being  mac 

(i)  Journ.  vol.  xxi.  p.  25,  26,  72.  col.  2.  78.  col, 
I,  2.  86.  col.  I.  *"* 

(2)  Grey's  Deb.  vol.  iv.  316.  ;- 

F  f  4  that 
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'  that  the  petition  of  Mr.  Hatcher,  higlifi 

*  fheriff  of  the  county  of  Lincolne,   ex*ff? 

*  hibited  to  the  Committee  of  privileges 
'  and  elections,  fetting  forth,  that  he  is 
'  duly  eleded  for  the  town  of  Stamford 
'  in  the  faid  county,  \_^e  rejecied  (i) ;]  he 
^  having  himfdf  returned  Henry  iMowell^ 
'  Efq.   as  duly  eleBed  Jor  the  faid  town\ 

'  Refolved,  That  the  petition  of  Mr.  ' 
'  Hatcher,  high  flieriff  of  the  county  of 

*  Lincolne,  exhibited  to  the  Committee  of  c 
'  privileges  and  eledions,  touching  the  i. 
'  election  for  the  town  of  Stamford  with-^' 
^  in  the  faid  county,  be  rejected  (2.)**        3:;u 

But,  at  moft,  this  is  only  one  prece- 
dent, and  it  happened  at  fo  unfettled  and 
factious  a  time,  that  its  authority  cannot 
be  great ;  furely  not  fufficient  to  eftablifh 
a  difqualification  which  would  affe^  fo 
many,  and  might  be  attended  w^ith  fuch 
ill  confequences.  If  a  fingle  precedent 
were  fufficient  for   fuch  a   purpofe,    the 

(1)  Thofe  words  [be rejr^ed']  arenot  in  the  ^ntry 
of  the  motion,  but  evidently  ought  to  be  there  to  com- 
plete the  fcnfc,  and  make  it  correfpond  with  the  re*^^ 
fuJution.  v^' 

(2)  Jonrn.*voI.  ix.  p.  407^  col.  j. 

Attorney 
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Attorney  General  could  not  fit  in  Parlia* 
ment,  for  the  Journals  will  furnifli  an 
inftanee  where  the  Houfe  decided  that  he 
was  not  eligible,  and,  when  he  had  been 
returned,  declared  his  election  void  (i), 
9  and  lo  Feb.  162  J-  (I.) 

If  the  Committee  fliould  be  of  opinion 
that  the  fitting  member  was  not  eligible, 
yet  it  cannot  be  contended  that  thofe  who 
voted  for  him  threw  away  their  votes, 
as  they  ^^ted  in  confequence  of  the  deci- 
fion  of  the  m^giftrate  vv^ho  prefided  at  the 
eledion,  and  who,  after  hearing  counfel, 
declared  to  the  eledlors  that  the  fitting 
member  v;as  not  difqualified.  In  the 
debate  in  Hatcher's  cafe,  whofe  authority 
is  trufted  to  fo  n^uch,  Mr.  Powle  faid, 
^nd,  as  to  t/iaty  was  not  contradidied, 
**  that,  though  the  flieriff  be  incapable  of 
"  ferving,  it  fhall  not  make  the  minor 
^*  part  capable  to  eled:  (2)."  At  all  events, 
therefore,  the  petitioner  cannot  fuccpeed  in 
being  declared  duly  elefted.    If  the  fitting 

(i)  Journ.  vol.  i.  p.  456,  col,  I.  2.    460.  col.  2. 
(2)  Grey's  Deb.  loc,  cit. 

member 
onion  A 


.*^'' 
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^member  was  not  eligible,  the  eledlion  was 
void.  p  3nj  ojni  .aluoH 

Counsel  for  the  petitioner,  In  reply. 
rr.  The  maxim,  that  fraud  is  not  to  be 
prefumed,  is  true,  with  regard  to  parti- 
cular cafes,  but  in  conftruing  the  law  up- 
on a  general  queftion,  (fuch  as  the  prefent) 
that  conftrudion  is  to  be  preferred  which 
leaves  the  leaft  room  for  fraud,  and  beft 
ferves  to  prevent  it, 

The  entry  of  the  order  for  allowing 
Sir  Edward  Coke  privilege  of  Parliament 
is  in  the  following  words:  9  June,  1626. 
'*  Upon  queftion.  Sir  Edward  Coke, 
**  {landing  de  faBo  returned  a  member 
*^  of  this  Houfe,  to  have  privilege  againft 
**  a  fuit  in  Chancery  commenced  againft 
*'  him  by  the  lady  Cleare."  This  proves 
that  he  was  not  then  confidered  as  a  le- 
gal member  of  the  Houfe. 

The  cafe  of  Granville  has  only  been 
cited  from  Willis,  a  very  modern  author, 
'arid  it  does  not  appear  that  he  was  not  ap- 
pointed flieriff^  after  his  eledion. 

The  Richmond  cafe  was  decided  on  the 
merits  of  the  election,  and  it  was,  there- 
fore, 
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3   fore,  unneceflary  for  the  parties,  or  the 
Houfe,    to  go  into  the  queftion  of  Mr. 
Bathurft's  eligibility. 
"^'       Sir  Walter  Long's  cafe  is  mifreprefent- 
ed  by  Mr.  Powle,  in  the  debate  on  the 
cafe  of  Stamford  ;   for  it  appears,  from 
(;   Lyttleton's  Reports,  that  he  was  fherifF  of 
Wilifhire-i  and  member  for  Bath  in    the 
county  of  Somerfet ;    and  Covert,   whofe 
cafe  was  cited  by  the  counfel  on  one  fide 
in  that  of  Long  to  fhow  that  a  iherifF  is 
eligible  in  his  county,  was  proved  to  have 
been  fherifF  of  SuJfeXy  and   member  for 
,3.  Petersfield  in  Hampjhire  [\\ 
v^:..       In  whatever  manner  the  entry  in  the 
fir    Journals  of  the  proceeding  in  Hatcher  s 
f      cafe  may  be  worded,  it  is  evident  from 
^t:     the  debate  on  that  occ^fion,  that  the  chief 
,.    queflion  in  the  Houfe  was  the  eligibility 
of  a  fherifF  within    his   county.      That 
cafe,  therefore,  is  a  precedent  in  point  \  and 
/rr    as  no  inftances  can  be  given   of  fherifFs 
fitting    in    Parliament   for   any    borough 
within  their  county  (K),  when  their  elec- 
.,,,  .liqajr^  controverted,  Afe^KjK  i"^^^  ^^ 
-—  *'    (i)  Lyttlcton's  Rep.  p.  329. 

now 
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now  confidered  as  eRabliflied,  and  unal- 
terable but  by  a<fl  of  Parliament...    \ 

As  to  the  power  the  King  will  nave,  if 
flierifFs  are  thought  to  be  ineligible  withiii 
their  counties,  of  excluding:  from  the  Houfe, 
perfons  obnoxious  to  the  court,  there  is 
little  reafon  to  be  alarmed  with  fears  on 
that  fcore ;  for  a  man  who  is  inclined  to 
oppofe  the  Crown,  will  have  fully  as  good 
an  opportunity  of  doing  fo  as  fheriff,  as 
he  would  have  as  member  of  Parliament ; 
feeing  that,  ^s  flierifF,  he  has  of  courfe  a 
very  great  influence  in  his  county,  and 
great  authority  in  all  eiedlions  there ;  fo 
that,  if  he  cannot  himfelf  be  returned  to 
Parliament,  he  may  promote  the  eleflion 
of  others  equally  hoftile  to  the  court. 

If  the  fitting  member,  being  fherifF  of 
the  county,  was  ineligible^  it  is  a  clear  con- 
fequence,  (efpecially  after  the  formal  no* 
tice  which  was  given  before  the  poll  be- 
gan) that  the  votes  in  his  favour  were 
thrown  away,  and  that  the  petitioner  was 
duly  eleded.  This  principle,  in  all  the 
debates  on  the  Middlefex  eledtion,  was 
never  queftioned  on  either  fide. 

Oa 
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On  Monday,  the  6th  of  March,  the 
Committee,  by  their  Chairman,  informed 
the  Houfe,  that  they  had  determined  (L), 

That  neither  the  fitting  member,  nor 
the  petitioner  were  duly  elected ;  and  that; 
the  cledion  was  void  (i). 

(i)  Votes,  p.  330, 

'  nz 
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ABINGDON. 

pAGE  421    (A).      The  Writ  to  the  fherifT  of  ^ 

Oxfordfliire,  (tranfcribcd  from   the  original   in 
the  office  of  the  cleric  of  the  crown.) 

*'  George  the  Third,  by  thegraceof  God,  of  Great 
*'  Britain,  France,  and  Ireland,  King,  defender  of 
**  the  faith,  and  fo  forth  ^  to  the  fheriff  of  the  county 
•'  of  Oxford  greeting.  Whereas,  by  the  advice  and 
•'  afientof  our  council,  for  certain  arduous  and  ur- 
/'  gent  affairs  concerning  us,  the  ftate,  and  defence 
*'  of  our  kingdom  of  Great  Britain,  and  the 
•*  church,  we  have  ordered  a  certain  Parliament 
**  to  be  holden  at  our  city  of  Weftminfter,  on  the 
**  twenty-ninth  day  of  November  next  enfuing, 
*'  and  there  to  treat  and  have  conference  with  the 
*'  prelates,  great  men,  and  peers  of  our  realm,  we 
•'  command  and  ftridlly  enjoin  you,  that  (procla-» 
*'  mation  being  made  of  the  day  and  place  aforc- 
*'  faid  in  your  next  county  court  to  be  holden  after 
**  the  receipt  of  this  our  writ)  two  knights  of  the 
•*  moft  fit  and  difcreet  of  the  faid  county,  girt  with 
**  fwords,  and  of  the  univerfity  of  Oxford  two 
*  •*  burgefTe^,   and  of  every  city  of  that  county  two 

*'  citizens. 
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**  citizens,   and    of    every   borough    in    the    fame 
•*  county  two  burgefles,  of  the  moft  fufficient  and 
**   difcreetj  freely  and  indifferently   by  thofe    who 
*^  at    fuch    proclamation     fhall     be    prefent,     ac- 
**  cording  to  the  form  of  the  ftatutes  in  that  cafe 
*'  made  and  provided,  you  caufe  to  be  ele£ted  ;  and 
*'  the  names    of  thofe  knights,  citizens,  andbur- 
*^  gefTes  fo   to  be  eledted   (whether  they  be  prdfent 
"  or  abfent)  you    caufe   to    be   inferted    in  certain 
**  indentures,  to   be   thereupon  made  between   you 
*'  and  thofe  who  fhall  be  prefent  at  fuch  eleftion  ; 
"  and   them    at    the    day   and   place  aforefaid  you 
*'  caufe  to  come,    in  fuch   manner  that   the   faid 
'*  knights  for  themfelves   and    the  commonalty    of 
"  the    fame    county,     and  the    faid    citizens    aiKi 
*'  burgeffes  for   themfelves  and    the  commonalty  of 
*'  the  faid  univerfity,  cities,   and  boroughs  refpec— 
'«  tively,    may  have   from    them  full  and  fufficient 
**  power  to  do  and  confent  to  thofe  things  which 
•*  then  and  there,  by  the  common  council  of  our 
*^  faid  kingdom,  (by  the  bleffing  of  God)  fhall  hap* 
"  pen  to  be  ordained  upon  the  aforefaid  affairs,  fot 
*'  that  for  want  of  fuch  power,   or  through  an  im- 
*»'  provident  elecSlion  of  the   faid    knights,    citizens 
**  or  burgelTes,  the  aforefaid  affairs  may  irt  no  wife 
•*  remain     unfinifhed  ;      willing    neverthelefsy     that 
**  neither  you   nor  any  other  Jheriff  of  this  our  faid 
^'  kingdom    be    in    any    wife   ele^ed^    and    that    the 
^^eledton  in  your  full    county   fo   made  diflindlly 
>  "  and  openly,    under  your  feal,   and    the    feals    of 
<*  tho<e  who  ihall  be  prefent  at  fuch  ele6liort','  you 
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"  do  certify  to  us  in  our  Chancery,  at  the  day  aha 
*'  place  aforefaid  without  delay,  remitting  to  us 
^^  one  part  of  the  aforefaid  indentures  annexed  to 
"  thefc  prefents,  together  with  this  writ.  Witnefs 
"  durfclf  at  Weflminfter,  the  firft  day  of  Odlober, 
'*  in  the  fourteenth  year  of  our  reign.** 

The  writs  to  fherifFs  are  all  in  the  fame 
form,  except  that  in  this,  and  in  that  to  the  fherifF 
of  Cambridgefhire,  there  is  ^  claufe  fot"  the  elec- 
tion of  members  for  the  refpeclive  univerfities.  t 
have  inferted  one  of  thi;m  on  that  account,  becaufe 
in  the  cafe  of  Wigtown  an  argument  h  drawn 
from  the  word  burnej}^  as  applied  t5  the  members 
for  the  univerfities. 

(O*  The  writ  to  the  fllerifF  on  a  general  elec- 
tion is  not  printed  in  the  appendix  to  the  common 
Book  on  the  law  of  eletflions. 

P.  423.  (B)  This  petition  of  the  Houfe  of 
Comrtions  in  the  13th  of  Edward  III.  affurds  a 
prefumption  that  the  prohibition  bf  the  46th  of 
the  fame  King  was  ordained  in  confequence  of  a 
petition  of  theirs  j  and  if  fo,  it  was,  according  to 
the  forms  of  thofe  days,   an  a6t  of  Parliament. 

P.  426.  (C)  Before  the  ftatute  of  the  23d  of 
Henry  VI.  it  was  the  "  ufual  cuftom  \n  fundry 
*'  counties  of  the  realm  to  ele6l  their  knights,  ci- 
*'  tizens,  and  burgeffes,  on  the  fame  day,  in  their 
*'  county  court,  by  the  fuitors  or  others  reporting 
*'  to  it,  or  by  four  or  five  citizens  or  burgeffes  only, 
<«  (whereof  the  mayor,  bailifF,  or  chief  ofnccr  was 
*'  ufually  onej  fent  from  every  city  or  borough  to  the 

**  countj 
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*^  county  court  to  e\ed:  their  citizens  or  burgefTesj 
'^  fo  foon  as  the  knights  were  chofen,   and  to  re- 
**  turn  both  the    knights,    citizens,    and  burgeffes 
*^  names,   in,  or  by,    one  indenture  alone,    or  the 
**  knights  in  one  indenture  by  themfelves,  and  all 
*'  the  citizens  and  burgefles  thus  ele£^ed    in  and  by 
"  one   indenture  diftincl  from  the  knights,   under 
**  'the  feals   of  the  citizens  and  burgefTes  electing 
**  them."     See  Prynne's  Brev.  Parliam.  red.  p.  252, 
where  this  is    proved  by  a  great  variety  of  returns 
in  the  reigns  of  Henry  V.  and  Henry  VI.  "  Some 
*'  boroughs  ufed  to  eleo^  four,  or  a  fmall  number  of 
•'  burgefles,   who  went  to  the  county  court,    and, 
*'  for  the  whole  body,   eledled  the   burgefles,"    Id, 
ibid.  p.  256,     This  was  fomething  analagous  to  the 
prefent  mode  of  ele£ling   delegates    to  choofe   the 
inembers  for  the  royal  boroughs  in  Scotland. 

*'  The  form  of  ele6ling  citizens  and  burgefl^es 
^'  at  the  county  court,  was  not  univerfally  obferved 
'^  in  all  counties;  but  the  fherifF  of  many  fhires 
^'  fent  either  the  writs  themfelves,  or  precepts 
*'  grounded  thereon,  to  the  mayors  and  bailiffs,  to 
*'  eledt  and  return  citizens  and  burgefles,  which 
*'  they  accordingly  did,  and  returned  by  fpecial 
*'  indentures  long  before  the  ftatutes  of  7  Henry 
*«  IV.  and  23  Henry  VI.''  Id*  ibid.  p.  261.  This 
he  proves  likewife  by  a  great  number  of  inftances; 
One  of  them  as  far  back  as  the  reign  of  Edward  the 
Second. 

P.  432.   (D)    By  the  (latute  of  23  Henry  VT. 

tap.   14.    §•  3.   *'  It   is  ena6^ed,   that  the  knightn 

Vol.  I.  G  g  «'  here- 
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<^  hereafter  to  be  chofen  fhall  be  notable  knights 
*'  of  the  fame  counties  for  which  they  {hall  be 
''  chofen,  or  otherwifey  Juch  notable  efqidr£s^  gmtU- 
"  men  of  birth ^  of  the  fame  counties^  as  fiall  be  able 
«*  to  be  knights"  So  that  the  neceiTity  of  being  a 
knight,  in  order  to  be  eligible  for  a  county  has 
been  difpenfed  wiih  by  a£l  of  Parliament,  and  yet 
the  dIre(rtion  to  choofe  knights  girt  with  fwords  i» 
ftill  retained  in  the  writ.  Long  before  the  ftatutc 
juft  mentioned,  there  are  inftances  of  returns  of 
perfons  who  were  not  knights,  for  counties, 
Prynne  has  printed  one,  by  the  fherifF  of  Nor- 
thumberland, 34  Edw.  III.  which  fets  forth,  that, 
there  being  only  one  knight  in  the  county,  ^nd  he 
"  langiadiis  ei  impctens  ad  laboramlnfrt,"  two  others 
who  were  not  knights,  had  been  returned,  (Brev* 
Pari.  red.  p.  167)  and  another  of  the  fame  fort  by 
the  fhcrilT  of  RutlandOiire,  in  the  4th  of  Edward  the 
Second.    Id.  ibid,  p.  170. 

P.  432.  (E)  Abingdon  was  made  a  parliamen- 
tary borough,  with  power  to  fend  one  burgefs  to 
Parliament,  in  the  2d  and  3d  of  Philip  and  Mary. 

P.  431,  (F)  The  petition  of  Peter  Tayjor, 
Efq.  and  certain  electors  of  Wells,  complaining  of 
an  .undue  ele(!tion  and  return  of  Clement  Tudway, 
Efq.  and  Robert  Child,  Efq.  was  prcfented  to  the 
Houfe,  and  referred  10  the  Committee  of  privileges 
and  elections,  ic;th  Nov,  1768.  Journ.  vol.xxxii.  p. 
36.  col.  I.  2.  On  the  9th  of  March  following,  tl>c 
Committee  reported,  "  That  they  were  of  opinion 
<'  that    both    Mr.    Tudway  and    Mr.  Child  were 

♦<  duly 
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^*  duly  elc£^ed,  to  which  the  Houfe  agreed.'*  Same 
vol.  p.  299.  col.  2.  Mr.  Child  was  IherifFof  War- 
wickihire  at  the  time  of  his  eledlion,  but  that  was 
not  obje(5led  to  him  in  the  petition.. 

P.  435.  (G)  10  Feb.  162^-,  "  Mr.  Chancellor  of 
*'  the  Kxchequer  delivered  a  meflage  from  his  Ma- 
*'  jefty  ;  That,  taking  notice  of  an  order  here,  to 
*'  fend  out  writs,  upon  double  returns,  taketh  alfo 
*'  knowledge,  that  Sir  Edward  Coke,  being  fherifF 
'^  of  Buckingham,  and  being  returned  one  of  the 
*'  knights  for  the  fhire  for  Norfolke,  contrary  to  the 
*'  tenor  of  the  writ,  hopeth  this  Houfe  will  do 
*'  him  that  right,  as  to  fend  out  a  riew  Writ.— Mr. 
**  Chancellor  of  the  Duchy  moveth,  to  refer  this 
*'  to  the  Committee  of  privileges  ;  and  report  to 
*'  the  Houfe  their  opinions  of  the  law,  and  ufage.-— « 
*'  Refolved. — And  to  \>^  firjl  heard.'*  Journ.  vol. 
i.  Pi  817.  col.  2. 

P.  440.  (H]  There  is  fach  an  inflance  In  the 
cafeof  the  Attorney  General.    V'ldeinfrd^  note  (l). 

P.  443.  (I)  8th  April  1714,  "  Mr.  Dun- 
*•'  combe  :— To  have  the  privileges  examined  firft, 
*'  and  openly  ;  particularly,  whether  Mr.  Attor- 
**  ney  General  may  be  chofen  in  refpedl*  no  prece- 
''  dent,  that  an  Attorney  General  ciiofen. — Writ 
"  df  attendance.— Sir  H.  Hobart's  cafe  ruled,  be- 
*^  caufe  then  a  member  of  this  Houfe^  v,'hen  cho- 
''  fen  Attorney.  Mr.  Alford  moveth,  that  the 
*'  Houfe  may  determine,  whether  Mr.  Attorney 
'*  may  ferve,*'  Journ,  vol,  i,  p.  456.  This  mo- 
tion producid  a  long    debate,   and  the  matter  was 

G  g  a  referred 
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r^erred  to  a  Committee  to  learch  for  precedents^ 
il  ^pril.  That  Committee  reported.  That  Sir  Hvm^ 
ry  .fjobart  was  the  only  Attorney  General  who  ap^ 
peered,  in  the  clerk's  hand,  to  have  been  in  the 
Houfcj  that  he  was  of  the  Houfe  when  he  was 
made  Attorney,  and,  by  connivency,  continued  to 
feive.»-7-Aft£r  a  new  debate,  the  queftion  was  put, 
'*  VVhether  [Mr.  Attorney]  (hall  for  this  Parlia- 
'^ment  remain  of  the  Houfe,  or  not: — Refolved, 
"  He  (liail.  2.  Whether  any  Attorney  General 
*'  fliall,  after  this  Parliament,  ferve  as  a  member 
"  of  this  Houfe: — Refolved,  No.''  Journ.  vol.  L 
p.  456.  col.  I.  2.  460.  col.  2.  -^-4.4. 

9  Feb.  162^,  ''  Mr.  Speaker  movetb^  that  Mr. 
*'  Attorney  returned  from  Greeneftead,  and  men- 
*'  tioned  the  order.     ii°  Jac," 

"  I'he  order  to  be  brought,  and  read,  to-mor^ 
*'  row  morning  ;  and    then  order  to  be  taken    for 
*^  it  in  the  Houfe."   Journ.  vol.    i.  p.  817.  col.  i. 
''  10  Feb,   A  new  writ,    for  choice  of  another 
*'  burgefs   for  the  borough   of  Eafl  Grinfteade,  in 
*'  the  room  of  Sir  Ro.  Heath,  his  Majefty's  Attor- 
*'  ney  General,    according  to  the  precedent  of  12 
*'  Jacobi.''      Journ.    fame    vol.    loc,   cit.      It    ap- 
pears, by  the,  Journals,  that,  foon  after  the  Rcfto- 
ration,  the  Attorney  General  fat  in  the  Houfe,  and 
that  his  eligibility  has  never  been  objeclcd  to  fmcc. 
P.  445.  (K)   There  arc  inftances  of  fheriffs  re- 
turned for   boroughs  within    their    own    counties, 
and  allowed  to    fit,     although    objected  to  at  thcix 
elcdion,   and  petitioned  againft, 

5  Uccc.-n. 
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5  Decern.  1710.  A  petition  was  prefented  com- 
plaining of  an  undue  cle6lion  and  return  for  Der- 
by, fetting  forth.  That,  at  the  eledlion,  the  peti- 
tioners openly,  in  public  court,  objedled  againft  Mr, 
Harpur,  one  of  the  fitting  members,  as  incapable 
of  being  ele6led,  for  that  he  was  then  high  fherifF 
of  Derbyfhire.  This,  and  a  general  charge  of 
bribery  againft  him  and  the  other  fitting  member, 
was  all  the  complaint  of  the  petition.  Journ.  vol. 
xvi.  p.  419.  col.  I.  It  was  withdrawn,  by'  the 
leave  of  the  Houfe,  on  the  19th  of  Feb.  follov/ing. 
Journ.  fame  vol,  p.  507.  col.  i. 

P.  447.  (L)  The  cafe  of  Sir  George  Selby, 
who  in  the  reign  of  James  the  Firft,  being  fherifF  of 
Durham,  was  returned  for  the  county  of  Nor- 
thumberland, was  not,  as  far  as  I  recoile(Sl:,  cited 
by  the  counfel,  in  this  cafe  of  Abingdon,  but  I 
have  great  rcafon  to  think  that  it  weighed  very  much 
with  the  Committee. 

"  g  April  1614,  Mc.  Francis  Moore  reporteth 
,'*  the  proceedings  of  the  Committee  for  privileges, 
<'  yeficrday.  f^^'C''     • 

''  For  the  petition  of  Northumberland, 

*'  The  petition  four  things: 
^,f>«(^i|«jr^ Setting  back  the  clock,   and  then   refuii- 
*'  ing  to  take  voices  after  nine* 

*'  2.  'Thai  Sir  George  Selby  not  eligible  ;  for  that 
*'  K<?  Jheriff^  by  the  ivrit^  to  be  chofen  5  where  Sir 
''  George  Jher iff  of  Durham  BiJIjoprick, 

"  3.    For  want  of  freehold. 

*'  4.   For  want  of  refidence  in  that  (liire,  -'^'^^-  . 
G  g  3  "  That 
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.    <«?  That  Sir  George  pr^%nF;"ll!^ge^,^^fi'at  the 
^*^Difbop  had  difcharged  him  before  the  election. 
*'  The  Commitees— —  ■"^'"  - c  i 

-*'  The  fherifps — ftill  executed  by  him— 
"  For  the  undue  eledion  ;    thouglit  fit,  the  fhe- 
<«  rifF  {hould  be  fent  for,  by  the  greateft  number  of 
*^  Committee. 

*^"The  other  two  points  not  thought  fit  to  be 
«'  examined,  for  that,  the  eledors'  fault,  not  the 
"  iheriff's." 

(Here  fome  other  matter  intervenes.) 
^'  Mr.    Fuller— ^Sir   George   Selby    to   be    dif- 
*^  charged,    and  a  new  writ  for  anew  choice;   an4 
*'  the  flierifFto  be  fent  for. 

^'  SirEdw^.  Sands:  —  i.  Whether  a  fheriffmay 
*'  be  returned, 

''  2.  Whether  a  fljerifF  of  Durham.— 
"  A  fheriff  not  to  return  himfelf. — 
<'  The  words  of  the  writ  not  ancient,'  to  reflrain 
"  the  ele£lion  of  fheriffs — Not  ancient,   therefore 
*'  not  the  common  law,  nor  by  ftatute  law:   ErgOy 
*'  this  no  fufficient  warrant. 

"  For  Durham;  the  flieriff  not  made  by  the 
**•  King,  but  the  biftiop  ;  and  for  life,  not  for  a 
f*  year. 

(Here  fome  other  matter  intervenes.) 
*'  Sir  Roger  Owen  : — That  the  writs  ancient- 
*f  ly   fuch  as  now,    to  reflrain  eledling  or  return- 
*'  ing   of  fheriffs,    for  in    the    Rcgifler,    and  Nat» 
*'  Brevium  (i). — 

(i)  Tlie  writ  is  in  neither  of  tliofe  books,        , 

<•  For 
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**  For  Durham  fherifF,  the  like  for  them  as 
**  for  the  ftierifFof  Chefter  and  Cornevvayie,  &c.— - 

'*  The  reafon  why  rcftrained ;   for  that  he  hath 
''  cujiodiam  comitaius;   and  commandeth  all  duties, 
*'  &c,  and  Is  to  execute  all  proceiTes,"— 
iio  i9r!((Here  again  fome  other  matter  intervenes.) 

**  Sir  Henry  Montague:— That  no  IherifF  can 
*'  by  the  law  be  chofen  :  The  writ  in  the  nega- 
"  tive. 

*'  Refolved,  upon  the  queftion,  that  Sir  George 
<«  Selby,  (heriff  of  Durham,  cannot  be  chofen 
''  knight  of  the  fhire  for  Northumberland :  and 
*'  ordered,  that  a  warrant  be  made,  by  Mr.  Speak- 
'*  er,  to  the  clerk  of  the  crown,  for  the  ele6lion 
**  of  another  knight  for  that  fhire  in  his  place." 
Journ.  vol,  i.  p.  457.  col.  2.  458.  col.  i. 
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Tbe  Committee  was  chofen  on  Tuefday,   the  7th  of 
March,  and  confifted  of  the  following  Gentlemen. 

John  Orde,  Efq.  Chairman, 

John  Elwes,  Efq. 

Richard  Aldworth  Neville,   Efq. 

Sir  Cecil  Wray,  Bart, 

Charles  Brett,  Efq. 

John  Cooper,  Efq, 

William  Ev»rer,  Efq. 

William  Chaftn  Grove,  Efq. 

Edwin  Lafcelles,  Efq. 

Daniel  Lafcelles,  Efq, 

John  Darker,  Efq. 

George  Bridges  Brudenell,  Efq,    S 

Lwcy  Knightley,  Efq. 

Nominees, 
Of  the  Petitioners^ 
...Hon,  Thomas  Townfhend 

Of  the  Sitting  Member^ 
Henry  Herbert,  Efq. 

PeTI  TI  ON  E  R  S. 

Certain  Burgefles,  and  others,  Eledlors  of  the  Town 

of  Shrewfbury. 

Sitting  Member, 
Charlton  Leighton,  Efq. 

Counsel 

Far  the  Petitionersy 

Mr.  Mansfield,        Mr.  Kenyon, 

For  the  Sitting  Member ,  ■■ 

Mr.  Bearcroft,         Mr,  Davenport, 


Midhurfl: 

Berkfhirc 

Grampound 

Eaft-Retford 

Leftwithiel 

Downton 

Dorchefter 

Weymouth,&c, 

Yorkfhire 

Northallerton 

Leicefter 

Rutlandfhire 

Northamptonfh. 


Whitchurch, 
Hants 


Wilton 
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Of   the    TOWN    of 

S    FI   R    E    W    S    B    U    R    Y. 

ON  Tuefday,  the  6th  of  December, 
1774,  a  petition  of  William  Pul- 
teney,  Efq.  was  prefented  to  the  Houfe, 
fetting  forth  ;  That,  at  the  laft  eledtion  of 
members,  to  ferve  in  Parliament  for  the 
town  of  Shrewfbury,  Robert  Lord  Clive, 
in  the  kingdom  of  Ireland,  Charlton 
Leighton,  Efq.  and  the  petitioner,  were 
candidates ;  and  that  the  mayor,  by  ad- 
.mittlng  votes  for  Lord  Clive  and  Mr. 
Leighton,  which  ought  to  have  been  re- 
jeded,  and  rejeding  others  for  the  pe- 
titioner which  ought  to  have  been  re- 
ceived, had  ftated  a  majority  on  the  poll 
in  favour  of  Lord  Clive,  and  Mr.  Leigh- 
ton, and  had  returned  them,  although  the 
petitioner  would  have  had  a  vefy  great 

ma- 
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majority,     if  l^^^^^^.M^^  §RR^i'M: 

On  Friday,  the  1 6th  of  the  fame  month, 
a  petition  was  prefented,  of  certain  bur- 
gefles  and  others,  entitled  to  vote  for 
members  of  Parliament  for  the  town  of 
Shrewfbury,  containing  fimilar  allegations 
with  the  former,  but  only  againft  the  elec- 
tion and  return  of  Mr.  Leighton  (2). 

Both  thefe  petitions  were  appointed  to 
be  taken  into  confideration  on  the  fame 
day. 

In  the  mean  time  Lord  Clive's  death 
happened  (3),  but  a  new  writ  could  not 
ifliie,  while  a  petition  was  depending 
which  queftioned  the  legality  of  his  elec- 
tion ;  becaufe,  if  it  fhould  turn  out  on  the 
trialthat  he  was  not  duly  elected,  and 
that  both  Mr.  Pulteney  and  Mr.  Leighton 
were,  then  his  death  had  not  occafioned  a 
vacancy. 

On  Monday,  the  20th  of  February, 
1775,  the  day  for  taking  the  two  peti- 

(1)  Votes,  p.  25,  26. 

(2)  Votes,  p.  85,  86, 

(3)  22  Nov.  1774. 

tions 
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tions  into  confideration  was  altered  from 
the  24th  of  that  month,  which  was  the 
day  firft  appointed,  to  the  7th  of 
March(i). 

On  Monday,  the  6th  of  March,  Mr. 
Pulteney  had  leave  to  withdraw  his  pcti* 
tion  (2);  and,  on  the  9th,  a  new  writ  was 
ordered  for  electing  a  burgefs  in  the  room 
of  Lord  Clive  (3). 

The  only  petition,  therefore,  for  the 
confideration  of  the  Committee,  when' 
they  met  on  Wednefday,  the  8th  of 
March,  was  that  of  the  burgefles  and  elec- 
tors, and  Mr.  Leighton's  was  the  only  elec- 
tibti  complained  of. 

The  laft  determinatidh   of  the  right  of 
election  in  Shrewfbury  is  as  follows. 

9  April,  1723.  Refolved,  *'  That  the 
^'  right  of  eleftion  of  burgefles  to  ferve 
**  in  Parliament  for  the  borough  of 
*^  Shrewfbury,  in  the  county  of  Salop, 
'*  is  only  in  the  burgefles  inhabiting  in 
*'  the  faid   borough,    or  in   the    fuburbs 

(i)  Votes,  p.  247* 

(2)  Votes,  p.  328. 

(3)  Vote?,  p.  351. 

**  thereof. 
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«'  thereflfrpaylng^'Ycbt  and  P^t^'^lllflPfe)? ^ 
*'  receiving  alms  or  charity  (i).^ "  ^^  ' 

On  the  poll  the  numbers  flood/ 

For  Lord  Ciive,  -  210  '''^'' 

For  Charlton  Leighton,  Efq.     178 
For  William  Pulteney,  Efq.       1 7 1 

If  a  clafs  of  men,  who  had  tendered 
their  fufFrages,  and  had  been  rejedted  by 
the  returning  officer,  were  entitled  by  law 
to  vote,  it  was  admitted  that  Mr.  Pulteney 
had  a  majority,  and  was  duly  eleded. 

The  queftion  then,  was.  Whether  the 
Committee  ought  to  allow  their  votes. 

For  the  petitioners,  it  was  contended, 

That  the  perfons,  whofe  votes  had  been 
rejedled,  were  entitled  to  their  freedom 
in  Shrewfbury,  under  two  immemorial 
cufloms,  viz, 

I.  That  all  perfons,  of  the  age  of  one 
and  twenty,  and  who  have  have  ferved  a 
feven  y  ars  apprenticefhip  to  one  of  the 
trades  which  form  fourteen  ancient  com- 
panies by  prefcription  or  incorporation  in 
this  borough,  have  a  right  to  demand  and 

(i)  Journ.  vol.  xx.  p.  194..  col.  I. 

be 
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be  admitted  to  their  freedom,  on  paying 
five  pounds,  and  the  vifual  fees, 

2.  That  all  perfons,  born  within  the 
borough,  are,  at  the  age  of  one  and 
twenty,  entitled,  in  like  manner,  to  de- 
mand and  be  admitted  to  their  freedom, 
on  payment  of  five  pounds,  and  the  ufiial 
fees. 

The  facl,  that  the  rejefled  voters  came 
under  the  defcription  of  one  or  the  other 
of  thofe  two  cuftoms,  was  not  difputed. 

It  was  proved,  that,  more  than  a  year 
before  the  eleftion,  they  had  tendered  the 
fees  to  the  perfons  whofe  province  it  is, 
by  the  law  of  the  place,  to  admit  freemen  : 
that  they  had  claimed  to  be  admitted,  and 
were  refufed. 

It  was  likewife  proved,  that  they  had 
tendered  their  votes  at  the  eledion. 
,   But   the    two  cuftoms  were   called  in 
queftion. 

In  1771,  one  Baxter,  claiming  his  free- 
dom under  thofe  cuftoms,  had  brought  a 
mandamus  in  the  court  of  King's  Bench. 

On  the  trial  of  that  caufe,  the  corpora- 
tion  contended,   that   the    two   cuftoms, 

which 
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which  the  plaintifF  alledged  to  be  immc- 
iriorial,  were  only  introduced  by  a  bye-law 
of  1642,  which  bye-law  was  repealed  in 

^733- 

The  plaintiff  maintained,  that  the  bye- 
law  was  only  declaratory  of  the  ancient  cuf- 
tom,  which  could  not,  therefore,  be  af- 
fected by  the  repeal  of  fuch  bye- law. 

The  jury  found  for  the  plaintiff. 

Baxter,  in  confequence  of  the  judg- 
ment in  his  favour,  fued  out  a  peremptory 
fna?ida??7us^  and  was  admitted  to  his  free- 
dom.— But  the  corporation,  after  that  de- 
cifion,  ftill  refufed  to  admit  the  other  per- 
fons  who  claimed  under  the  cuftoms. 

In  the  cafe  of  Baxter,  they  had  moved 
for  a  new  trial,  which  was  refufed ;  but, 
a  fec6nd  mandamus  being  obtained  againfl: 
them,  they  moved  that  this  new  caufe 
might  be  tried  at  bar :  this  was  granted 
by  the  court,  and,  on  that  occafion,  the 
judge  who  tried  the  firft,  faid  he  thought, 
that,  on  the  trial,  it  had  not  been  pro- 
perly underftood. 

This  fecond  maiidamus  was  depending, 
in  the  court  of  King's  Bench,  at  the  time  of 

th6 
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th'e  election.  It  was  tried  in  Michaelmas 
term(i),  and  determined  in  like  manner 
as  the  former  ;  and  there  was  no  applica- 
tion for  a  new  trial. 

On  this  ftate  of  the  fads,  the  cbunfel 
for  the  fitting  member  infifted  ;  That 
the  right  of  the  controverted  votes, 
and  the  exiftence  of  the  cuftoms,  were 
ftill  open  to  the  difcuffion  of  the  Commit- 
tee ;  that  the  two  maiidaviufes  were  only 
conclufive  between  the  parties  ;  and  that, 
on  the  trial  of  new  mandamufes^  the  two 
former  verdids^  although  they  might  have 
great  weight  as  evidence,  w^ould  not  con- 
clude the  jury.  They  fuggefted,  that, 
fince  the  laft  trial,  and  after  the  four  days 
had  elapfed  which  the  court  allows  for 
moving  for  a  new  trial,  they  had  difco- 
vered  frefli  evidence,  which  if  laid  before 
the  Committee,  would  overturn  the  cuf- 
toms. 

The  counfel  for  the  petitioners  contend- 
ed, on  the  contrary;  That,  under  circum.-. 
fiances  like  thofe  of  the  prefent  cafe,  two 

(i)  19  Nov.  1774. 

* 

Vol.  I.  H  h  ver- 
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verdicts,  free  from  all  fufplclon  of  collu^- 
fion,  (the  two  mayors,  againft  whom  botb 
the  verdids  had  been  found,  having  con- 
tinued to  be  warm  partizans  of  the  fitting 
members  at  the  eleftion,  (i),  unimpeached, 
and  not  difapproved  of  by  the  judge, 
would  beconclufive  evidence  as  to  the  cuf- 
toms^  even  in  a  court  of  law,  becaufe  the 
parties  to  be  bound  by  them,  on  a  new 
mandamus^  would  be  the  fame,  viz.  the 
corporation  of  Shrewfbury  ;  that,  on  two 
fucli  verdids,  a  court  of  equity  would 
make  a  decree  to  eflablifh  a  cuftom,  and 
would  not  grant  a  third  trial ;  but  that, 
if  this  were  otherwife,  a  Committee  of 
the  Houfe  of  Commons  would  never  fuf- 
fer  two  folemn  verdids,  and  confequent 
judgments  of  the  only  court  competent 
to  fuch  caufes,  to  be  called  in  queftion  be- 
fore them.  They  faid  that,  even  in  the 
Middlefex  cafe,  nobody  had  ever  attempt- 
ed to  impeach  the  verdid  finding  Mr. 
Wilkes  guilty  of  the  libel. 

(i)  This  was  not  denied. 

The 
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The  counfel  for  the  fitting  members  cited 
feveral  cafes  where  courts  of  law  had 
granted  new  trials  after  two  concordant 
verdidts,  and  others,  where  courts  of 
equity  had  done  the  fame.  But  they  were 
all  fhown  to  be  cafes  where  the  judge 
w^ho  tried  the  caufe  fignified  his  difap- 
probation  of  the  verdi£t ;  and,  befides,  it 
was  faid  that  a  verdid:  before  judgment^ 
once  it  is  fet  afide,  is  confidered  as  if  it 
had  never  exifted. 

On  the  other  fide,  the  cafes  of  the  duke 

of  Beaufort,  and  of  Manchefier  Mills,  were 

cited,  among  others.     The  latter  came  on 

in  the  duchy  court   before  Lord  Kianoul, 

affifted  by  Lord  Mansfield,   who  faid,   on 

that  occafion,  that  a  verdid  in  the  time  of 

Charles  the  Firll  (which  was  produced  in 

the  caufe)  w^as  conclufive  evidence  of  the 
^cuilom. 

After  this  point  had  been  argued,  and 
the  counfel  dire6led  to  withdraw,  the  Com- 
mittee, af  er  iliort  deliberation, 

Refolved,   not  to  admit  any  evidence  to 

impeach  the  two  verdids,   but  to  confider 

H  h  2  them 
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them  as  conclufive  evidence  of  the  cuf- 
toms. 

The  fitting  member's  counfel  then  en- 
deavoured to  prove. 

That  the  rejedled  voters  had  not  ap- 
plied in  the  proper  manner,  and  accord- 
ing to  the  eftabhfhed  ufage,  to  be  admit- 
ted to  theii"  freedom ; 

But  it  came  out,  from  the  evidence^ 
that  the  mode  of  their  appHcation  was  re- 
gular. 

They  then  contended. 

That,  as  the  title  of  thofe  men  to  thel^ 
freedom  was  in  fufpcnce,  and  under  liti- 
gation in  Weftminfter-hall,  v/hen  their 
votes  were  rejedled,  they  could  not  be  of 
any  avail  as  to  this  eledion  ;  for  that,  in 
inftances  where  the  votes  of  men  who  had 
applied  for  their  freedom  and  were  refufed, 
have  been  allowed,  on  proving  their  tItle.N, 
the  cafe  had  been  always  fuch  as  to  fa- 
tisfy  the  Committee,  or  the  Houfc,  that 
there  was  nojtijl  ground  for  refufing  them, 
and  that  it  was  done  by  concert  with  a 
Cxindidate,  and  in  order  to  affcd  the  elec- 
tion. 

The 
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The  Committee,  however,  on  the  fame 
day  (Wednefday,  the  8th  of  March),  in- 
formed the  Houfe,  by  their  Chairman, 
That  they  had  determined ; 

That  WiUiam  Pulteney,  Efq.  was  duly 
cleded,  and  ought  to  have  beea  return- 
ed ( I ). 

(i)  Votes,  p.  343. 
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60,  61.  Of  freeholders.  Obfervations  upon  it,  255,  287,  18?. 
Taken  at  eleftions  for  Norwich,  2S8.  Oaths  of  qualification, 
when  to  be  taken,  283,  284. 

Occafionality  and  Occafional  votes,  109,  112,  209,  212  to  216,  223, 
224,  137,  238,  268,  273,  274,  278,  279. 

Ohfchte,  quellion  whether  Itatutes  can  be  fo,  341,  342. 

Order^  of  170S,  that  «// controverted  eledtions  Ihould  be  tried  at 
the  bar  of  the  Houfe,  75.  Only  continued  two  feiTions,  77. 
Sse  Annual  and  Standing  Orders. 

Ordinance  of  46  Edw.  III.  againft  the  ele6>ion  of  fherifFs  and  law- 
yers, 421,  432,  433. 

O-vjners  of  leal  eftates,  paying  to  church  and  poor,  thoug*]!  tiot 
occupiers,  hj:ve  a  right  to  vote  in  Dorchelter,   358. 

Oxfordjbirey  writ  on  a  general  eledion  to  the  (herifFof,  44S  to 

450- 
CxJordUiii'verfityy  450. 

Parliamentary  boroughs,  qneftion  concerning  the  right  of  th« 
King  to  create  them,  4,  68  to  70  . 

farliamentuvi  indcSlum^  6  Hen.  IV.  writs  prohibiting  the  elec- 
tion of  ihcriffs  and  lawyers,  4x2. 


t"     N 


D 


X.' 


Peacfi,  Samueli  Efq.  petitioner  in  the  cafe  of  Crlckhde,  19?-, 
Determined  not  duly  elected,  314. 

/■ffr/,  annual  reiolution  againft  their  interference  in  eleilion?, 
161.  ^ 

Pembroke,  cafe  of,  in  1712,  335,  336>  337>  34-3' 

Percy,  Earl,  one  of  the  fitting  members  in  the  cafe  of  Weftmiit- 
fter,  158.     Determined  to  be  duly  clewed,  164. 

Piiitions  queftioning  ele6tions,  when  to  be  prefented,  45,  46.  83 
to  85.  Miift  be  received  if  prefented  within  the  limited  time, 
46,47.   Frivolous  and  vexatious,  cafes  of,  165  to  169. 

Petlt'mtersj  when  on  different  interefts  to  have  diitinft  counf<?I, 
56,  57,  85  to  S7. 

PlymptGUy  cafe  of,  in  1701,  237,  a38, 

PontejraB^  Case  of,  379  to  415.  Determination  of  the  right 
of  eleftion  there  in  1624,  firil  entry  thereof,  381.  Second  en- 
try, 382.  In  1770,  382,  383.  Cafe  of,  in  1621,  412,  413.  In 
1624,381,382,386,410.  Cafes  of,  from  162410  1729,  388  to 
390.     Cafe  of,  in  1770,  413  to  471. 

Poor-rate^  'vide  Rates, 

Pot'wal/er^vjhztt'iyx.  . 

Pophofn^  Alexander,  Efq.  petitioner  in  the  cafe  of  Taunton,  366. 
Determined  to  be  duly  elected,  375. 

Precedents,  authority  of,  in  eleiiion  caufes,  t8  to  40. 

Fultcney,  William,  Efq.  determined  to  be  duly  ele^led  fo|' 
Shrcwlbary,  471. 


^lalificatiofiy  fee  Oath, 


Qi 


R. 


Radnor,  Ne^v,  CASk  of,  317  to  343.  Laff  determination  of  the 
ri^ht  of  election  there,  317,  318.  "  Burgefies,"  in  that  deter- 
minatiori,  means  *'  all  biirgelTes  refident  and  non-refident/' 
318,338.     Caff  of,  in  jogo,  324,  329,  336,  337. 

Rates  and  Raieabilitj,  116,  to  129,  141,142,  350  to  354.,  362, 
363. 

Recejsy  fee  Vacancies. 

Reports,  fpecial,  from  cle51^ion  Committees  not  binding  on  the 
Boule,  66.     Special  report  in  the  cafe  oi'  Hindon,  i78'.  -- 

Ki/idencj,  ftatutcs  concerning  3335  334,  34^,  343. 

Rrfotution  that  petitions  queltioninii:  elections  muft  be  receiver! 
if  prelinted  in  time,  46,  47.  That  the  order  of  reading  peti- 
tions  rtiall  be  decided  by  ballot,  47,48.     ^qq- A.inual: 

■  S. 


Scot  and  Lei,  what,.i25,  127,  129.- 140,  141, 
Scrutiny,  wiiat,  24?,  253. 


Sia^ 


Index. 

ieaforJy  lad  determination  of  the  right  of  eieflion  there,  330'. 
Refolution  explanatory  thereof,  340.  Cafe  of,  1111761,  331, 
^40,  34r. 

Selby,  Sir  George,  (lierifFof  Durham,  refolved  not  to  have  been 
eligible  for  another  county,  45 :;  to  457. 

5if///^-w^/z/, /i^ror/^/W,  a  necefiaiy  qualification  of  voters  in  Taun- 
ton. 273. 

i'/^m^/,  opinion  of  Simon  D'Ewes  concerning  their  eligibility, 
4*8.  Of  Mr.  Hakewill,  429.  Of  Lord  Hale,  tbid.  Of  Mr, 
Juftice  Blackftone,  zZ'/ii'.  Cafe  of  fheritf  of  Warwickfhire,  28 
Edward  I.  424,  425.  Of  Durham,  in  1614,  45510457.  Of 
Bucks,  in  1626,  425,  435,  444.  Of  Shropfhiie,  441.  Of 
Somerfet,  445.  Of  SuHex,  rZ'z^.  Of  Cornwall,  440.  Of  Lin- 
colnfhire,  in  1677,  430,  441,  441.  Of  Derby(hire,  in  1710, 
455.  Of  Yoikfhire,  in  1727,  440,  441.  Quedion  Vvhether  eli- 
gible for  a  borough  in  their  own  county,  fee  cafe  of  Abing- 
don, 410. 

$!irezvfoury,  Case  of,  461,  4-1.  Lall  determination  of  the  right 
of  election  tl;ere,  463.     Cafe  of,  in  17J4,  167. 

Sluing  members^  when  on  different  interelts  to  have  diftinft  coun- 
fel.  56,  57,85  to87- 

-y/v;//;^,  Richard,  Efq.  one  of  the  fitting  member?  in  the  cafe  of 
Hindon,  172.  Determii^cd  not  dvdy  ele^led,  176.  Refolved 
to  have  been  guilty  of  bril"«:rv,  by  the  Committee,  178,  and  by 
the  Iloufe,  180.  Order  for  the  Attorney  General  to  prulecuie 
him,  199. 

Southn,vark,cz(e  of,  in  ji  6 9  5,  165,  1 6 6. 

Speaker,  fee  Vacancies. 

Spelman^  his  definition  of  burgelfesy  405.  Obfervations  on  his 
definitions  o^ fcot  and  lot,  iz-j,  140. 

Splitting  a6t,  211,217,225. 

..S"//7^or^,  determination  of  1725  concerning  the  right  of  eltflion 
there,  212. 

Standing  order  of  i8th  Feb.  1707-8,  for  trying  ele6lion  caufes  hy 
ballot,  75,  76.  Virtually  dijcharged,  76.  Attempted  to  be 
renewed  wittiout  fuccefs,  ibid. 

Of  iSth  Feb.  i7C7-S,that  petitions,quefl:ioning  ele^ions,be  de- 
livered to  the  clerk,  before  the  choice  of  the  Ipeaker,  Zi. 
ITifcharged  in  1722,  83. 

Of  18th  March,  1727-8,  concerning  the  counfcl,  wlio  are  to 
begin  in  ca(ta  of  double  rtturris.  100. 

Of  16  Jan.  i735-6>  to  rellrain  counfel  from  offering  evi- 
dence to  contradict  the  Idt  determination  of  the  li^ht 
of  eledlion,  99. 

Statutes,  queltion  whether  they  can  become  obfcletey  334.,  341 
to  343-  Diitcrcnce  betwctu  fucU  as  are  dinciQyy  and  luca 
as  ar^  concluforj,   343 

Statutes,  cited  jm  tliis  volume. 

28  Edw.  I    [\  it.  3    tap.  8    6. 
9  Edw.  II.  itvir.  2.  ii>id. 

I  Hen. 


f'      N        D        E        X, 

Statutes^  cited  in  this  volume. 

I  Hen.  V.  cap.  i.  333. 

8  Hen.  VI.  cap.  7.  ibU. 
10  Hen.  vr.  cap.  2.  ibid. 

23  Hen.  VI.  cap.- 14.  ibid.     §  3.  45<t,  452. 
27  Hen.  vni.  cap.  a2.  319, 

35  Hen.  VIII.  cap.  11.  §  3,  319,  320. 

£3  Eliz.  cap.  2.  §  I.  35T,  362. 

7  and  8  Will.  III.  cap.  7.  §  i.  8t. 

7  and  8  Will.  III.  cap.  25.  §  7.  217.  §  3.  ^  5.  254.- 

9  Anne,  cap.  5.  283. 

30  Anne,  cap.  23.  §5,254. 

II  Geo.  I,  cap.  18.  141,  274,  279. 

2  Geo.  II.  cap.  24.  §  4.  15,  81,  82,  313. 

3  Geo.  II.  cap.  8.  273,  279,  289. 
a8  Geo.  II.  cap.  18.  §  3.  212, 
19  Geo.  II.  cap.  28.  ibid. 

24  Geo.  II.  cap.  23.  106  to  108. 
33  Geo  II.  cap.  20^  2831 

3  Geo.  III.  cap.  15.  212,  273,  478,  279* 

10  Geo.  III.  cap.  16,  17.  82. 

11  Geo.  HI.  cap.  42.  82. 

14  Geo.  III.  cap.  15.  18,  82. 

14  Geo.  III.  cap.  58.  333,  334,  347. 
Stratford,  Hon.  Edward,  one  of  the  fitting  members  in  the  cafe- 

of  Taunton,  366.     Determined  not  duly  ele(5ted,  375. 
Sudbury,  cafe  of,  in  1702-3,  272. 
StjUt  alteration  of,  106  to  108. 

T, 

Taunton,  Case  of,  367  to  375.    Laft  determination  of  the  right 

of  ele6lion  there,  369, 
7V/?<?  ofthe  writ  ofelecStion,  271,  272,  277,  28S,  289. 
lotiiJeSf  cafe  of,  in  1696,  166. 

U. 

Union,  number  of  members  in  the  houfe  of  Commons   fixed 
by  the  treaty  of,  70. 

V. 

Vacancies,  during  a  recefs.  In  what  cafes  of,  the  fpeaker  is  re- 
'*    quired  to  ilfue  his  warrant  for  a  new  writ,  i8i. 

VerdiB,  at  law.  Proceedings  of  Committees  in  the  trial  of 
■  fafts  anagalous  thereto,  21.  Two  concurrent  verdicts  hokien 
to  be  conciufive  evidence  of  a  cultom,  469,  470. 

V/. 

Walter,  Edward  Efq.    petitioner  in  the  cafe  of  Mllborne  Port, 
96,     Determined  not  duly  elected,  135, 

Wareham, 


INDEX. 

Ifarehamf  laft  determination  of  the  right    of  eleciion   there, 

Wehh,  Nathaniel,  Efq.  one  of  the  fitting  members  in  the  cafe  of 
Taunton,  366.     Determined  not  duly  ele6led,  375, 

Wellst  laft  determination  of  the  right  of  election  there,  328. 
Cafe  of  in  1735,  3^9- 

Wejiminflert  Case  of,  159  to  169.  Right  of  eleclion  there, 
160. 

Wfymoutliy  and  Melcombe  ?\egis^  cafe  of,  in  1714,  214. 

WIntelocky  his  definition  of  "  Burgefles,"  405. 

IViJlofiy  fnayor  and  burgelfes  of,  have  a  right  to  vote  at  Pem- 
broke, 336. 

Witnejfefy  prevaricating  and  giXihg  falfe  evidence,  proceedings 
againft,  64,  65,  88  to  90,  194,   195. 

JVoifehy,  Charles,  Efq.  petitioner  in  the  cafe  of  Milborne  Port, 
96.     Determined  to  be  duly  elefted,  136. 

Writ  to  the  flieriff  on  a  general  eledion,  448  to  450. 
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